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What is Dispute Resolution?

Dispute resolution (DR) is a process used to resolve disagreements between parties, which
can be either a formal or informal process. The three most common types of dispute
resolution are arbitration, mediation and negotiation.

o Negotiation is the least formal and allows parties to come to a consensus on their
own or with a facilitator. The informal DR process works to resolve the dispute with
the project manager, immediate supervisor or program manager. The formal DR
process requires involvement of higher-tiered state and federal officials, which
could lead up to the Governor. The outcome is non-binding, unless memorialized
through an enforcement mechanism, such as a settlement agreement or court
judgment.

¢ Mediation involves a neutral third party to help resolve disputes and is also non-
binding, unless memorialized through an enforcement mechanism, such as a
settlement agreement or court judgment.

e Arbitration is more formal, usually binding, and performed by a professional
arbitrator that acts as a judge to the dispute.

Most federal facility cleanup agreements, such as the Department of Defense (DoD) and

State Memorandum of Agreement (DSMOA), Department of Energy (DOE) or other federal
agency cooperative agreements (CAs), federal facility agreements (FFAs), or other state
consent agreement (SCA) include a DR process.

Why use Dispute Resolution?

DR promotes more creative and enduring solutions, fosters a culture of trust between the

agencies, and results in faster resolution of issues. The goal of DR is to resolve disputes at
the earliest possible stage of the conflict and at the lowest possible organizational level of
the agencies.

DR takes less time to resolve the dispute and is much less expensive than litigation. The
process is less formal and has more flexibility to allow for greater participation by the
parties in reaching a conclusion.

Resolving disputes at lower levels keeps control over the outcome with the subject matter
experts. DR also allows the parties to control the outcome of the dispute, instead of
leaving it up to a judge or jury in litigation or binding arbitration. If the dispute has not
been resolved after using the DR process, either party may resort to whatever legal
avenues are available unless a settlement agreement provides otherwise.
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What is the DR process under DSMOA and how can it work for you?

The DSMOA DR process applies when the federal project manager and the state project
manager are unable to resolve a disagreement over environmental restoration issues and
one party refers the matter to the next level. Either party may invoke DR under the terms
of DSMOA and should clearly document this in writing to the other parties. As long as the
parties follow the DSMOA dispute resolution process, time associated with preparing for
and participating in the DSMOA dispute resolution process is a DSMOA eligible charge.
Disputes outside of the DSMOA process are not eligible for reimbursement.

There are three levels within the DSMOA DR process after the project manager refers the
matter. Each state’s DSMOA identifies the designated three levels. If a dispute cannot be
resolved unanimously at any level and minimum discussion timeframes are met, the matter
may be elevated to the next level. The final DR level is a senior political official, such as a
Secretary or Governor, or their designee.

If the DSMOA DR process is completed and the parties cannot resolve the dispute, a State
may proceed with a regulatory enforcement action without violating the DSMOA. However,
the DSMOA DR process does not apply to regulatory enforcement actions by a State under
its compliance authorities for projects not included in the DSMOA (e.g., the installation
compliance program under the Clean Air Act, Clean Water Act, and Solid Waste Disposal
Act). Please refer to the DSMOA/CA Program Guide for more details.

If there is an applicable FFA to which the State is a party, the FFA DR process applies in
place of the DSMOA requirements. Similar to DSMOA, the FFA follows a tiered DR process,
but, if the parties are unable to resolve the dispute, the Environmental Protection Agency
Administrator makes the final decision. Dispute timelines are built into the CERCLA process
to ensure that cleanup work at a federal facility NPL is not unnecessarily delayed when
disagreements arise. For other federal agency sites, the governing documents, such as a
SCA, should include a DR process to help navigate disputes.

Depending on the DR issues, these resources may help:

a. DoD 5145.05 - Alternative Dispute Resolution (ADR) and Conflict Management -
Identifies the roles and responsibilities within the DoD for establishing, coordinating,
and promoting the alternative dispute resolution policies.

b. Department of Navy Environmental Restoration Program Manual includes provisions
about dispute resolution at different stages of the cleanup process.

c. U.S. Commission on Civil Rights ADR and Environmental Justice - Identifies the pros
and cons of ADR and provides the public participation initiatives for many federal
agencies.

d. EPA's Environmental Collaboration and Conflict Resolution (ECCR) and the Conflict
Prevention and Resolution Center (CPRC) - provides environmental collaboration and
conflict resolution assistance to EPA and stakeholders.

e. DOE Environmental Conflict Resolution (ECR) - is the use of any collaborative process
to prevent or resolve environmental conflicts, including processes involving third-
party neutrals. Examples using ECR include ground water issues, conflicts in
environmental cleanup decisions, and relationships with regulators.

f. Executive Order 12088 - provides that the head of each federal agency is responsible
for compliance with “applicable and substantive control standards” to prevent,
control, and abate environmental pollution.
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https://www.denix.osd.mil/derp/denix-files/sites/26/2017/01/DoD-issues-Defense-and-State-Memorandum-of-Agreement-DSMOA-Program-Guida....pdf
https://www.denix.osd.mil/references/denix-files/sites/23/2017/05/DSMOA-CA-Guide-April-2016-Final-4-8-16.pdf
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/514505p.pdf
https://www.miramar-ems.marines.mil/Portals/60/Docs/MEMS/Inst_Rest/Navy%20Environmental%20Restoration%20Program%20Manual.pdf?ver=2018-09-05-140124-667
https://www.usccr.gov/files/pubs/envjust/ch5.htm
https://www.epa.gov/eccr
https://www.epa.gov/eccr/services-offered-conflict-prevention-and-resolution-center-cprc
https://www.epa.gov/eccr/services-offered-conflict-prevention-and-resolution-center-cprc
https://www.energy.gov/oha/environmental-conflict-resolution
https://www.archives.gov/federal-register/codification/executive-order/12088.html
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Case study on the use of DR

Colorado provides state oversight activities at the Peterson Space Force Base (PSFB), which
has a known per and polyfluoroalkyl substances (PFAS) plume extending off base and
impacting drinking water treatment facilities in three surrounding communities. In 2018,
PSFB submitted three Action Memorandums (AMs) associated with non-time critical removal
actions (NTRCA) to mitigate Perfluorooctanesulfonic Acid (PFOS) and Perfluorooctanoic
Acid (PFOA) contamination in drinking water sources in the three surrounding communities.
Specifically, PSFB planned to construct three new drinking water treatment facilities to
replace the existing municipal water supplies in order to treat PFOA and PFOS.

The state identified Colorado’s regulation 5 C.C.R. 1002-42(7), which created a
groundwater cleanup standard for PFOA and PFOS in the Widefield, Security and Fountain
Creek Aquifers, as an applicable or relevant and appropriate requirement (ARARs) in the
AM. However, PSFB listed the regulation as “to be determined or at most to be considered”
instead of ARAR. PSFB argued the regulation does not apply and does not meet the
requirements for ARARs because it is not a statewide regulation. Attempts to resolve the
dispute at the project manager and immediate supervisor level were unsuccessful as PSFB’s
argument asserted legal challenges to the regulation.

The Colorado Hazardous Materials and Waste Management Division Director initiated the
dispute with the Chief of the Environmental Restoration Division by providing a statement
detailing the Division’s position related to incorporating the regulation into the ARAR table.
After an approved extension of time request, PSFB responded with its supporting
arguments, most of which the Division disagreed with, but one that accurately
characterized the regulation as creating a groundwater standard. As the AMs for the NTCRA
were specific to construction of a drinking water treatment facility and no actions would
be taken that would affect groundwater, the Division agreed the regulation was not an
ARAR. The DR resulted in revising the AM to exclude all references to the Colorado
regulation entirely. Additionally, the parties agreed to continue to discuss the future
applicability and PSFB’s legal challenges to the Colorado regulation as future remedial
actions will be required to address groundwater on and off base. The use of DR in this case
demonstrates its ability to clarify issues and allow for resolution of disagreements.
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