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1. Purpose. This Handbook provides specific requirements for management and execution of the
Formerly Used Defense Sites (FUDS) Program in accordance with the Defense Environmental
Restoration Program (DERP) statute ((10 United States Code (USC) 2700 et seq.). This
Handbook is to be used in conjunction with ER 200-3-1.

2. Applicability. This Handbook applies to all USACE elements engaged in FUDS Program
mission execution activities. This Handbook does not apply to USACE Civil Works properties.
This Handbook is for the internal management use of the USACE and does not create any
independent right enforceable against the USACE, the United States, or their officers, agents, or
employees.

3. Distribution. Approved for public release; distribution is unlimited.

4. References. See Appendix A.

5. Terms and Abbreviations. See Glossary.

6. Policy. The USACE must comply with the DERP statute (10 USC 2700 et seq.), the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) 42 USC
9601 et seq., Executive Orders (EOs) 12580 and 13016, the National Oil and Hazardous
Substances Pollution Contingency Plan (NCP), and all applicable Department of Defense (DoD)
and Army policies in managing and executing the FUDS Program. Other policies are identified
herein, where applicable.

7. Discussion. This Handbook provides requirements for USACE planning, programming,
budgeting, execution, management, and reporting activities associated with FUDS Properties and
Projects. A FUDS is defined as real property that was owned by, leased to, or otherwise
possessed by the United States and under the jurisdiction of the Secretary' at the time of actions
leading to contamination by hazardous substances, or pollutants or contaminants (SARA Section
211 as codified in 10 USC § 2701(c)(1)(B)). DoD has limited eligibility to those real properties
transferred from DoD control prior to 17 October 1986 (DoDI 4715.07, Glossary, Part II,
Definitions, “FUDS”). This definition applies to all former DoD property, including property

! The term “Secretary” means the Secretary of Defense. The FUDS Program includes real property which was
under the jurisdiction of the Secretaries of each of the Military Departments, as well as the Secretaries of any DoD
predecessor departments or agencies (e.g. the United States Department of War).



that is the current responsibility of another Federal agency, unless impacted by the terms and
condition of transfer.

8. Responsibilities. All Headquarters elements and command echelons will implement the
requirements contained in this Handbook. See Chapter 2 of ER 200-3-1 for a detailed discussion
of roles and responsibilities. This Handbook does not address all situations that could arise
during the lifecycle of a FUDS property or project. If the PM District has questions regarding the
application of this Handbook, they should be raised to the Division FUDS Program Manager for
further consideration and direction.

FOR THE COMMANDER
1 Appendix LARA E. BEASLEY
(See Table of Contents) Chief, Environmental Division

Directorate of Military Programs
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CHAPTER 3
FUDS Property and Project Eligibility

3.1.  FUDS Property Definition. A FUDS is defined as real property that was owned by, leased
to, or otherwise possessed by the United States and under the jurisdiction of the Secretary! at the
time of actions leading to contamination by hazardous substances, or pollutants or contaminants
(SARA Section 211 as codified in 10 USC § 2701(c)(1)(B)). DoD has limited eligibility to those
real properties transferred from DoD control prior to 17 October 1986 (DoDI 4715.07, Glossary,
Part II, Definitions, “FUDS”). This definition applies to all former DoD property, including
property that is the current responsibility of another Federal agency, unless impacted by the
terms and condition of transfer. FUDS property eligibility is discussed in paragraph 3.3, below.
“DoD hazards™, as discussed in this FUDS Handbook, means contamination or those conditions
that give rise to an eligible project under 10 USC § 2701(b) that are caused by activities of DoD.

3.2.  Eligibility Determination Process. Authorization for USACE action at a FUDS is made in
two stages. USACE action is not authorized for properties determined to be ineligible or for
eligible properties where no DoD hazards were found resulting from DoD activities.

3.2.1. First, a property must meet the definition of a FUDS by the determination of
eligibility as discussed in paragraph 3.3 prior to being assessed for the presence of DoD related
hazards.

3.2.2. Second, for eligible properties with DoD hazards, USACE shall determine if the
DoD hazards were the result of DoD activities which occurred prior to 17 October 1986 and
whether there are eligible projects, which is discussed in paragraph 3.4.

3.2.3. This Handbook does not address all situations that could affect property eligibility.
If the PM District has questions on eligibility that are not addressed below, they should be raised
to the Division FUDS Program Manager for further consideration and direction.

3.3. Determination of FUDS Property Eligibility.

3.3.1. FUDS Eligibility Determinations.

3.3.1.1. The FUDS Program addresses locations that meet DERP eligibility requirements
in accordance with DoDM 4715.20, where the property was transferred from DoD prior to
October 17, 1986, and where the release occurred while DoD was the owner or operator. Subject
to delegations issued in DoDI 4715.07, and delegations by authorized Army Secretariat officials,
delegated USACE officers acting for the FUDS program will determine final eligibility for
FUDS Program action. The FUDS PM District will make every effort to determine if a property

! The term “Secretary” means the Secretary of Defense. The FUDS Program includes real property which
was under the jurisdiction of the Secretaries of each of the Military Departments, as well as the Secretaries of any
DoD predecessor departments or agencies (e.g. the United States Department of War).
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was owned or operated by DoD and will consider a wide variety of real estate and operational
records and information when determining eligibility.

3.3.1.2. When there is evidence of DoD activities at the location that meet the eligibility
criteria of DoDM 4715.20, but the delegated USACE official does not believe the property meets
the eligibility criteria for the FUDS Program, it will provide the recommendation and supporting
documentation to HQUSACE for further evaluation. HQUSACE will perform the evaluation and
coordinate as appropriate.

3.3.1.3. When a potential FUDS property is identified, the PM District enters available
property information into the FUDS Management Information System (FUDSMIS). The PM
District evaluates the property for FUDS eligibility and forwards a recommendation to the
Division. The property is determined to be eligible or ineligible for inclusion in the DERP-FUDS
program and the eligibility determination is documented in a Findings and Determination of
Eligibility (FDE) signed at the Division. This signature authority is reserved only to General
Officer (GO) and civilian SES level positions. Figure 3-1 provides information on the FUDS
property and project eligibility decision processes that are described in this chapter. Refer to
Appendix B for a detailed discussion of the FUDS property eligibility process.

3.3.1.4. Ownership and jurisdiction must be demonstrated. The DERP statute provides
the basic responsibility for response actions at a FUDS property applies to “[E]ach facility or site
which was under the jurisdiction of the Secretary and owned by, leased to, or otherwise
possessed by the United States at the time of actions leading to contamination by hazardous
substances, or pollutants or contaminants.” 10 USC § 2701(c)(1)(B). Real estate searches will be
performed as part of the analysis to determine if the Property is eligible under DERP and for
execution by the FUDS program. Real estate records, the National Archives, government records
(including USACE, other Federal, State, County and Local Governments), or private title
companies, shall be used when available. Information shall also be obtained from landowners or
State and Local Government agencies. Other physical evidence may be documented and
considered, if reliable and sufficient, to evaluate if the real property was “otherwise possessed by
the United States at the time of actions leading to contamination” when considering property
eligibility for a potential military munitions project. The statutory element that the property was
“under the jurisdiction of” DoD must also be established by reliable and sufficient evidence.
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Does the Complete FDE

property meet (Worksheet B-1) for
eligibility ? (1) Ineligible Property
Complete FDE
(Worksheet B-1) for
FUDS Property Eligibility Eliaible Property
FUDS Project Eligibility
Complete CERCLA
PA(2)
Areas requiring
further CEM
assessment?
/ Identify Potential Project Categories \
Potential Potential
non-CERCLA Projects CERCLA Projects CEY
COMN/ PRP/ PRP/
ED/DR HTRW HTRW MMRP | MMRP/CWIM HTRW | MMRP

For each potential Is source of
o non-DoD

/
Yas Prepare INPR:
Project t
project area identified (4): Origin? roject not | CEYY |

Prepare INPR:

Project not
recommended. CEYNN
For Policy

Considerations (5).

Mo
Is Project Ma
Recommended

Yes

Prepare INPR:
Project
recommended.

CEYNYP

Project is Rejected

Is Project _
and in FUDSMIS.

Approved?

CEYNYR

See Figures 4-1, 4-6, or
4.7, as appropriate. CEYNYA
(6)

Notes:

1. Refer to paragraph 3.3 for FUDS property Eligibility. Refer to Table B-1 and
Worksheet B-1 for contents of an FDE.

2. Conduct property level PA or abbreviated PA (APA). Refer to paragraph 3.4.2.

3. Refer to Figure 3-4 for Regulatory coordination at FUDS property and project
eligibility decision points.

4. Refer to paragraph 3.4 for Project Eligibility Criteria. Refer to Table B-1 for the
contents of an INPR.

5. Refer to paragraph 3.4.6.7 for considerations on project areas containing contamination
6. Refer to Table 6-2 regarding the property and project approval codes recorded in
FUDSMIS and Figure 6-3 for the data entry requirements at each step of the approval
process.

Figure 3-1. FUDS Property and Project Eligibility Process and Record of Status in
FUDSMIS.
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3.3.2. Factors to be Considered for FUDS Property Eligibility.

3.3.2.1. Eligible Properties. A determination that a property fits within the FUDS
definition does not constitute an admission of DoD cleanup liability for the property.

3.3.2.1.1. For the purpose of determining the FUDS eligibility of a property, the wording
“Each facility or site which was under the jurisdiction of the Secretary and owned by, leased to,
or otherwise possessed by the United States at the time of actions leading to contamination by
hazardous substances or pollutants or contaminants” found in the DERP authorizing legislation
at 10 USC § 2701(c)(1)(B) has specific meaning and intent within the DERP.

e The term “Secretary” means the Secretary of Defense. The FUDS program includes
real property which was under the jurisdiction of the Secretaries of each of the Military
Departments, as well as the Secretaries of any DoD predecessor departments or agencies (e.g. the
United States Department of War);

e Under the FUDS Program, the term "facility" equates to a "FUDS property". In
determining a property’s FUDS eligibility, jurisdiction is evaluated in terms of the nature of the
authority exercised over the property by the Secretary;

e Consistent with 10 U.S.C. § 2701(c), locations considered “otherwise possessed” by
the United States and under the jurisdiction of DoD may be eligible for DERP and will not be
deemed ineligible solely due to a lack of documentation of a real property interest. Operational
records may be used to support a finding that DoD was the owner or operator under the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA). DoDM
4715.20 contains DoD’s interpretation of the phrase “otherwise possessed or used” in accordance
with 10 U.S.C. § 2710(e) for a “defense site.” DoDM 2715.20 states this will “include only
regular, intentional, and exclusive action by the DoD; it does not include ad hoc, accidental, or
inadvertent deposition of ammunition on property not owned by, leased to, or otherwise
possessed by the DoD.” As further clarification, if the historic record of ownership and
operation is missing or incomplete, documentation of physical evidence (e.g., site visit
documenting sufficient military munitions use) may be used to support a finding that DoD was
the owner or operator under CERCLA and the property was “otherwise possessed or used” by
the DoD sufficient to satisfy this DoD interpretation.

e In the context of FUDS property eligibility, the phrase “was under the jurisdiction of
the Secretary” identifies DoD as a prior owner or operator under CERCLA and includes
governmental entities that are the legal predecessors of DoD or its Components. Where real
property records are not available for the FUDS property eligibility analysis, but there is
evidence of DoD activities at the location, the FUDS PM District will consider other information
(e.g., physical evidence from a site visit documenting military munitions use, operational
records) to determine if there was DoD jurisdiction.

e When there is evidence of DoD operations that satisfy the above criteria at the
location, but the FUDS PM District does not believe the property meets the eligibility criteria for
the FUDS Program, it will provide the recommendation and supporting documentation to
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HQUSACE for further evaluation. HQUSACE will perform the evaluation and coordinate as
appropriate.

3.3.2.1.2. In determining FUDS property eligibility, a wide variety of evidence may be
considered to evaluate control over the property by the Secretary and the concurrent holding of
an interest in the property by the United States. Records (see Glossary) and information (e.g.,
historic documentation, documentation from a site visit containing physical evidence of DoD
use, oral history, and interviews) may be used when determining the eligibility of a property or
site for the FUDS program. Examples of historic documentation include a full title to the
property evidenced by a deed; a right to use and occupy the property for a specific period
documented in a lease, or; a bare right of forbearance to allow use of the land, as may be
memorialized in an easement, permit, license, tenancy at will, or other such document indicating
the transfer of something less than full fee title. Support from the Office of Counsel shall be
sought in determining if the available records are sufficient to demonstrate the property was
owned or leased by or otherwise possessed by the United States and under the jurisdiction of
DoD. If real property records are not available for the FUDS property eligibility analysis and
other evidence is to be considered with regard to DoD jurisdiction, the matter will be elevated by
the PM District through the Division to HQUSACE, CEMP-CED and CECC-E, with a
recommendation and all supporting records. HQUSACE will review the recommendation and
coordinate with ODASA(ESOH) and Army OGC as appropriate.

3.3.2.1.3. Property access or a Right-Of-Entry (ROE) to a property or a portion of a
property is not required to determine property eligibility. However, further evaluation of the
property for potential projects may not be possible if ROE to the property is not provided. Refer
to paragraph 3.4.6.5 related to projects where access is denied.

3.3.2.2. Ineligible Properties. Ineligible Properties require completion of the FDE and
entry into FUDSMIS. Refer to paragraph 3.6 for regulatory notification responsibilities where
contamination exists that is not FUDS eligible. The categories of ineligible properties under the
FUDS Program are:

3.3.2.2.1. Properties Declared Excess but Not Transferred from DoD Control. This
includes properties a DoD Component identified as excess prior to 17 October 1986, but neither
the DoD Component nor the disposal agency (typically, the General Services Administration
(GSA)) transferred it to another Federal or non-Federal land holding entity until on or after 17
October 1986. For such properties, the original land holding DoD Component, the disposal
agency, the subsequent landowners, or land holding agency remains responsible for complying
with NCP requirements.

3.3.2.2.2. Non-DoD Jurisdiction or No Records. Responses at facilities for which there
are no records showing that the property is currently or was formerly owned by, leased to, or
otherwise possessed by the United States and under the jurisdiction of the Secretary of Defense
at the time of actions leading to contamination. See DoDM 4715.20, Encl. 3, para. 2.d.(16), and
2.a.(1)(c) for exceptions.

3.3.2.2.3. State National Guard Properties. Responses at State National Guard properties
not under the jurisdiction of the Secretary of Defense and not owned by, leased to, or otherwise

3-5
FUDS Handbook e 2 December 2022



possessed by the United States at the time of actions that caused the release of hazardous
substances, or pollutants or contaminants, or other environmental damage. See DoDM 4715.20,
Encl. 3, para. 2.d.(9). Sometimes a State National Guard has operated or is operating on a FUDS
eligible property and may be responsible for the release of a hazardous substance, pollutant, or
contaminant at that location. The FUDS Program will be responsible for DoD releases that are
divisible from State National Guard releases. Where the FUDS PM District believes the State
National Guard is responsible for a release, it will provide notification to the State. When a State
National Guard release is commingled with a historic DoD release and cannot be segregated, the
FUDS PM District will provide HQUSACE a summary of relevant information regarding past
releases for further evaluation. HQUSACE will perform the evaluation and coordinate as
appropriate. After coordination, HQUSACE will notify the FUDS PM District if the FUDS ERA
is the appropriate source of funding for a required response or if the State National Guard should
be responsible for funding and conducting response actions.

3.3.2.2.4. Non-U.S. Properties. This includes properties outside the United States or
outside those districts, territories, commonwealths, and possessions over which the United States
has jurisdiction.

3.3.2.2.5. Government Property Holding Corporations. Certain government corporations
(e.g., Reconstruction Finance Corporation (RFC), Defense Plant Corporation (aka, PLANCOR
or DPC), War Assets Administration (WAA), and their successors) held property used in the
production of materials for the Nation’s defense. Successor interests for Government Property
Holding Corporations were established by statute and include the GSA, the Department of
Commerce, the Department of the Treasury, and other civilian agencies. These properties are not
eligible under the FUDS Program unless it can be demonstrated that the property was owned by,
leased to, or otherwise possessed by the United States; under the jurisdiction of the Secretary of
Defense before or after ownership by these other Federal entities; and conveyed prior to 17
October 1986.

3.3.2.2.6. USACE Civil Works Properties. This includes non-military activities of the
USACE and USACE Civil Works properties unless previously under DoD control and the other
conditions of FUDS eligibility are satisfied.

3.3.2.2.7. Duplicate Property. This is a property that is known by a different name yet is
the same physical property already listed in the FUDS inventory and recorded in FUDSMIS.

3.3.2.2.8. Reserve Officer Training Corps (ROTC). ROTC activities conducted at State or
private educational facilities are not FUDS-eligible because they did not occur on real property
that was owned by, leased to, or otherwise possessed by the United States and under the
jurisdiction of the Secretary of Defense.

3.3.2.2.9. Third-Party Site (TPS). A site never owned by, leased to, or otherwise
possessed by the United States Government, never under DoD jurisdiction, and where the DoD is
a PRP (e.g. private landfill). TPSs are ineligible for DERP environmental restoration activities.
However, the FUDS program may provide legal and technical support as necessary to the
defense of legal claims against a DoD component with regard to the TPS, including providing
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technical or historic information in its possession if determined appropriate by USACE counsel.
Refer to the DERP Manual and Chapter 5.

3.3.3. Requirements for Responding to Requests for Adding Properties to the FUDS
Inventory. The following is intended to assist the PM District in responding to requests to
consider inclusion of additional properties in the FUDS inventory.

3.3.3.1. Worksheet 3-1 can be used by Federal or State agencies, Tribal authorities, local
officials, landowners, or members of the public to request real properties be considered for
inclusion in the FUDS inventory. If a Worksheet is not used, the request should be in writing and
submitted by letter or email. This submission should provide as much of the information
requested in the worksheet as possible.

3.3.3.2. If the PM District determines that the request provides reasonable evidence that
the property may be FUDS eligible, the District shall include such information in an FDE, INPR,
or INPR amendment, as appropriate. The PM District shall notify the person or agency making
the request of the results of the FUDS eligibility determination.

3.3.3.3. In some cases, FUDS eligibility determinations are subject to change based on
new information or a review of existing information. If the FUDS PM District acquires evidence
to suggest that a project on a property or portion of a property previously determined to be
eligible for the FUDS Program is no longer eligible, the FUDS PM District will provide
documentation supporting the change in eligibility to HQUSACE for review and approval before
halting FUDS response actions at that property. If the proposed change in eligibility of a project
is the result of a Responsibility Assessment concerning a legal instrument, the FUDS PM District
Counsel will provide a complete Responsibility Assessment to CECC-E for further evaluation
and coordination to provide legal advice to CEMP-CED. If reasonable questions arise regarding
the previous eligibility determination of a FUDS property, the PM District shall reexamine the
basis of the existing FDE to include collecting additional historical information, as appropriate.
Evidence requiring a change of previously determined FUDS eligibility will be elevated to the
Division and HQUSACE for coordination prior to finalizing the FDE and INPR amendments and
documenting the findings in FUDS Docs for record.

3.4. Determination of Eligible Projects on FUDS Properties. FUDS eligible properties will be
evaluated for potential eligible FUDS projects. A Preliminary Assessment (PA) is prepared
followed by the INPR, which uses information presented in the PA to establish a basis for project
recommendations. Once an INPR is prepared, the PM District enters available project
information into the FUDSMIS and forwards the INPR to the Division. The Division either
approves or rejects the recommended projects and provides a memorandum to the PM District
documenting the decision.

3.4.1. FUDS Project Definition. A FUDS project is a unique name given to an area of an
eligible FUDS property where a DERP eligible response action for execution by the FUDS
Program is located. Refer to paragraph 3.4.4.2 for DERP Program Categories and to the Glossary
for a comprehensive definition of a FUDS Project. An eligible FUDS property may have more
than one project. Project screening criteria is provided later in this Chapter.
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3.4.2. Preliminary Assessment (PA)2. The first step in the CERCLA response process is
the performance of a Preliminary Assessment (PA). By FUDS guidance, a PA shall be conducted
for new FUDS properties following determination of FUDS property eligibility in the FDE and
for eligible FUDS properties re-examined at the request of a State, Tribe, or EPA (refer to
paragraph 3.8). Refer to Chapter 4 and Appendices B and E for additional information on a PA.

3.4.3. Property Eligibility Assessments. When HQ or a Division questions a property’s
FUDS eligibility, the Division Program Manager may require the District to perform a property
eligibility assessment. This assessment reexamines the FUDS eligibility based on an existing
FDE, real estate records, and other historical information and augments the record per current
FUDS and DERP policies. FDEs completed early in the FUDS program sometimes made FUDS
eligibility determinations that records or other evidence did not support or would be determined
to be FUDS ineligible under current criteria (refer to paragraph 3.3.2.2, Ineligible Properties).
When such FDEs are identified, the PM District will review the property records and perform a
new property eligibility assessment. When the Division recommends a property or a portion of
the property is no longer eligible, HQUSACE will coordinate with ODASA(ESOH) and Army
OGC before the Division finalizes the FDE.

3.4.4. Eligible Projects.

3.4.4.1. A project’s eligibility determination has two requirements. The first is that the
FUDS property eligibility must be documented in a signed FDE. The second is that the known or
potential contamination, hazards, or military munitions must be attributable to DoD activities
prior to 17 October 1986 and associated with that property, subject to considerations in
paragraph 3.4.7.

3.4.4.2. DERP Program Categories: Projects requiring actions are described under one of
the following DERP Program Categories:

e Installation Restoration Program?,

e Military Munitions Response Program, or
¢ Building Demolition/Debris Removal Program.

3.4.4.3. If the PA indicates no DoD hazards or unsafe conditions exist on the FUDS
property as the result of DoD activities on or before 17 October 1986 or no projects are
recommended for reasons as described in paragraph 3.4.7, the PM District shall:

e Complete an INPR that recommends no projects,
e Submit the INPR to Division for approval,

e Make a property level no-action determination,

e Update FUDSMIS accordingly, and

2 Unless otherwise stated in the text, references to Preliminary Assessment (PA) also refer to the
Abbreviated PA (APA), when appropriate.

3 For FUDS, the DERP IRP category includes HTRW and CON/HTRW projects.
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e Provide lead regulator notice and opportunity for comment on the property no-action
determination.

3.4.5. FUDS Project Categories.

3.4.5.1. Hazardous, Toxic, and Radioactive Waste (HTRW) Projects. HTRW projects are
areas of an eligible FUDS property where removal or remedial actions are conducted to address
releases or a threat of releases to the environment of “DERP eligible CERCLA contamination for
execution by the FUDS program™* as the result of DoD activities on or before 17 October 1986
(refer to Chapter 5 for PRP discussions and paragraph 3.4.7 for ineligible project
recommendations). This contamination includes but is not limited to the following:

e Hazardous wastes or hazardous waste constituents, low-level radioactive materials, or
low-level radioactive wastes.

e Munitions Constituents (MC) (defined in the Glossary) released to soil, surface water,
sediments, or groundwater at levels that do not present an explosive hazard and are present as a
result of ammunition or explosives production or manufacturing at ammunition plants.
Manufacturing plants do not constitute a Munitions Response Site (MRS) and therefore an
MMRP project is not appropriate (refer to paragraph 3.4.5.3). When MC that are explosives
(e.g., TNT or RDX) are present at levels that present an explosive hazard, specific explosives
safety requirements must be met for an HTRW project, as well as an MMRP project.

e Asbestos-containing material released into the environment (e.g., an asbestos burial
pit) as a result of DoD activities. Facilities where the asbestos hazard is a result of neglect or
careless acts by an owner/grantee subsequent to DoD are not eligible.

e Response actions to address Chemical Agent Identification Sets (CAIS) designated as
K951/2, K953/4, or K955. Refer to paragraph 3.4.5.3.c. for the category of response actions to
address other Chemical Warfare Materiel (CWM), including other types of CAIS>.

e Response actions to address releases of DERP eligible CERCLA contamination for
execution by the FUDS program from transformers, drums, or other containers. This does not
include petroleum, oil, and lubricants (POL) that are addressed as a CON/HTRW project (refer
to paragraph 3.4.5.2). Ongoing HTRW projects only addressing POL shall continue under the
existing HTRW project and not be transitioned to a CON/HTRW project.

4 This phrase describes hazardous substances or pollutants or contaminants as defined in CERCLA (42
USC § 9601) and the NCP (40 CFR Part 300.5) and/or military munitions, including MEC and MC as defined by 10
USC §2710(e), that are released to the environment and that satisfy the FUDS eligibility requirements. DERP
eligible CERCLA contamination for execution by the FUDS program does not include POL-only contamination as
petroleum is excluded, by definition, from being a CERCLA hazardous substance or pollutant or contaminant, nor
unsafe conditions associated with a BD/DR project.

5 SAIE-ESOH memorandum, dated 4 December 2008, Subject: Policy Guidance - Chemical Agent
Identification Sets Containing Dilute Agent (Except Dilute Nerve) and Industrial Chemicals, provided guidance on
managing certain CAIS as hazardous waste rather than using field procedures that apply to Chemical Warfare
Materials.
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e Ifan HTRW project is addressing contamination (i.e., lead bullets, MC) from a
former range used exclusively for live-fire training or testing with small arms ammunition, the
response action may continue under the HTRW project as long as applicable safety requirements
are met. Refer to the discussion of small arms ammunition being addressed under the MMRP
project category in paragraph 3.4.5.3.b.(2).

e Release of an emerging chemical (EC) of environmental concern as defined in DoDI
4715.18, in accordance with directions by DoD.

e Refer to paragraph 3.4.7 for activities that are not eligible for project
recommendations.

3.4.5.2. Containerized Hazardous, Toxic, and Radioactive Waste (CON/HTRW) Projects.
CON/HTRW projects are areas of an eligible FUDS property where response actions are
conducted to address the following (refer to Figure 4-7 and Chapter 5 for PRP discussions):

e POL Underground Storage Tanks (USTs) and POL Aboveground Storage Tanks
(ASTs).

e Removal of contaminated soils resulting from an AST, UST, or other container
leaking POL.

e Long-term corrective actions required by RCRA Subtitle I or state UST regulations
involving soil and groundwater response actions following POL UST closure/removal actions.
Such soil or groundwater contamination would need to constitute an imminent and substantial
endangerment to public health or welfare or to the environment as discussed in paragraph 4.5 and
the next bullet.

e Cleanup of petroleum in soils or groundwater when USACE determines that such
activities will result in correction of environmental damage that creates an imminent and
substantial endangerment to the public health or welfare or to the environment (10 USC §
2701(b)(2)). Response actions at these projects are carried out under authority provided for in the
DERP and not as the result of legal requirements imposed on DoD by other statute. CERCLA
Section 101(14) contains a petroleum exclusion, so CERCLA may not be used to address certain
releases of POLs. POL releases may be addressed using standards from other authorities
consistent with DERP, such as RCRA Subtitle I (or EPA-approved state UST program). Refer to
paragraph 4.5 for response actions addressing POL.

e Approved CON/HTRW projects in FUDSMIS addressing CERCLA Contamination
or CERCLA Contamination co-mingled with POL shall continue under the existing
CON/HTRW project and not be transitioned to a HTRW project. However, the CERCLA
process shall be used. Refer to Figure 4-6 for newly proposed CON/HTRW projects.

e Refer to paragraph 3.4.7 for activities that are not eligible for project
recommendations.

3.4.5.3. Military Munitions Response Program (MMRP) Projects. MMRP projects are
areas of an eligible FUDS property where response actions are conducted related to military
Munitions and Explosives of Concern (MEC), MC, and Chemical Warfare Materiel (CWM) as
the result of DoD activities. FUDS properties requiring an MMRP response action shall have at
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least one Munitions Response Area (MRA) that is defined as any area on a defense site that is
known or suspected to contain UXO, DMM, or MC. Each MRA at the property shall identify
one or more MRSs. An MRS shall represent a discrete location within a MRA that is known to
require a munitions response and is equivalent to an MMRP project. Refer to the USACE
Handbook on Delineation, and MRS Prioritization Protocol Implementation for detailed
instructions. Refer to Chapter 5 for PRP discussions. Response actions at MMRP projects
address:

a. Military munitions encountered during a munitions response to include munitions that
are evaluated by UXO-qualified personnel or similarly qualified personnel (e.g., EOD) and
determined to be MEC. MEC are specific categories of military munitions that may pose unique
explosives safety hazards, includes:

(1) Unexploded Ordnance (UXO), as defined in 10 USC § 101(e)(5);
(2) Discarded Military Munitions (DMM), as defined in 10 USC § 2710(e)(2); and

(3) MC (e.g., TNT or RDX), as defined in 10 USC § 2710(e)(3), present in high enough
concentrations to pose an explosive hazard.

b. Munitions Constituents (MC):

(1) Munitions constituents are materials originating from UXO, DMM, or other military
munitions, including explosive and non-explosive materials, and emission, degradation, or
breakdown elements of such ordnance or munitions (10 USC § 2710(e)(3)).

(2) Response actions for ranges used for small arms training will be conducted under the
MMRP project category addressing MC (e.g., lead and/or PAHs). Small arms ammunition
retrieved or recovered during a response and intended for off-site disposal should be processed
under the procedures of DoDI 4140.62 as Material Potentially Presenting an Explosive Hazard
(MPPEH).

(3) Approved HTRW projects in FUDSMIS addressing MC at ranges that do not present
an explosive hazard shall continue under the existing HTRW project and not be transitioned to a
MMRP project.

c. Response actions to address CWM, as defined in 32 CFR 179.3, other than those
involving CAIS designated as K951/2, K953/4, or K955. Refer to section 3.4.5.1. (4" bullet) for
the category of response actions to address those types of CAIS.

d. MD that is retrieved or recovered during a munitions response project and intended
for off-site disposal should be processed under the procedures of DoDI 4140.62 as MPPEH, if
there is a potential explosive hazard in the recovered materials.

e. MMRP projects/MRSs may include FUDS Eligible Water Ranges as illustrated in
Figure 3-2. FUDS Eligible Water Ranges are offshore military munitions ranges located in
rivers, lakes, or in marine environments. The munitions were fired from and/or targeted at an
eligible FUDS property and the offshore location is part of the range fan which extends into the
water to or from an eligible FUDS property. These can be considered analogous to a
groundwater plume extending beyond the boundaries of a FUDS property and are eligible for
investigation and remediation under the FUDS Program. Water targets are typically locations in
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the water used as targets by DoD aircraft. Once they are no longer operational, these locations
may be eligible for DERP, and if associated with an eligible FUDS property (e.g., the DoD
aircraft took off from the FUDS property and not an active DoD installation) will be evaluated to
determine if the water target should be addressed under the FUDS Program. Examples of FUDS
eligible water ranges and other FUDS eligible water areas are depicted in the figures below.

f.  When an MRA encompasses both land and water (e.g., ocean shore and adjacent
offshore, lakes, rivers), the PM District should consider delineating the MRA into two or more
MMRP projects/MRSs. The decision should be based on response specific considerations and
include input from the PDT, the regulatory agency and stakeholders. One scenario would be a
land MRS from the low tide line toward shore and a water MRS from the low tide line away
from shore to the limits of the MRS.

g. If an MMRP project/MRS is or includes a Water Range, the decision to execute a
removal or remedial action shall be site-specific and risk-based, and based upon evaluation of
exposure pathways and receptors conducted in accordance with CERCLA and the NCP. The
MRS-specific evaluation of explosive hazards and human health risk associated with munitions
underwater should consider munitions at depths greater than 120 feet (the maximum depth to
which most recreational divers may descend) to have a physical constraint equivalent to a barrier
that prevents direct access and to be beyond potential human exposure.
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Figure 3-2 = FUDS Eligible Water Ranges
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h. UXO, as a class, may be viewed as a CERCLA pollutant or contaminant on other
than operational ranges (formerly referred to as “closed, transferred, or transferring ranges”). In
addition, if UXO is actively managed (e.g., excavated) for treatment (e.g., destruction) due to its
reactive capability, the UXO may then be viewed as a RCRA characteristic hazardous waste,
which is automatically also a CERCLA hazardous substance. CERCLA is the preferred response
mechanism for addressing UXO on other than operational ranges.

(1) If EPA or a state regulator classifies munitions as RCRA statutory or hazardous
waste, or as a CERCLA hazardous substance at an MRS, other than as described in paragraph
3.4.5.3(1), the issue should immediately be elevated to HQUSACE CECC-E. USACE shall
elevate the issue to the ASD(EI&E) prior to taking further action. USACE shall obtain written
approval from the ASD(EI&E) before proceeding with further response action.

i. Refer to paragraph 3.4.7 for activities that are not eligible for project
recommendations.

3.4.5.4. Building Demolition and Debris Removal (BD/DR) Projects.

3.4.5.4.1. BD/DR projects include the demolition and removal of buildings and structures
that were unsafe at the time of transfer from DoD control.

3.4.5.4.2. Subsequent to DoD jurisdiction, the property must have continuously been
owned by a State or Local Government, or an Alaskan Native Corporation.

3.4.5.4.3. The condition of the buildings and structures at the time of acceptance of
custody and accountability by the disposal agency is a key factor in eligibility for a BD/DR
project. USACE may only undertake BD/DR activities where there is evidence that DoD left the
buildings or structures in unsafe condition at the time of disposal®. However, inherently
hazardous conditions that existed at the time of disposal are not eligible for ER-FUDS funding.
Refer to paragraph 3.4.7.2.

3.4.5.4.4. BD/DR projects may be eligible if the document transferring the property from
the United States (e.g., title or deed) or terminating a lease, permit, or similar instrument with
DoD specifically requires DoD to undertake BD/DR activities as an element of a restoration
clause’ and if other conditions of project eligibility are met.

3.4.5.4.5. BD/DR projects shall not follow the CERCLA process. Approved BD/DR
projects in FUDSMIS addressing incidental CERCLA Contamination shall continue under the
existing BD/DR project following the CERCLA process and not transition to an HTRW or

6 The date that the property was disposed of is important, as the disposal agency must have disposed of the
property prior to 17 October 1986.

7 Restoration clauses in documents must be critically reviewed to determine the specific restoration
requirements. Often the buildings, structures, or appurtenances (such as heating oil tanks and utilities systems) are
accepted by the new owner. Unless specifically mentioned in the transfer documents or otherwise addressed under
law, the transferee is assumed to accept all facilities on the property and responsibility for their use or disposal.
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MMRP project. Refer to paragraph 3.4.6.6 for addressing multiple DERP program categories on
a single FUDS project.

3.4.5.4.6. Where a requirement exists to demolish a building or appurtenant structure in
order to execute a response action under the Installation Restoration Program or Military
Munitions Response Program categories, the demolition would be executed as part of the HTRW
or MMRP project, subject to the landowner’s consent.

3.4.5.4.7. Worksheet B-2 in Appendix B shall be used to document BD/DR eligibility
under the FUDS Program. Refer to paragraph 3.4.7 for activities that are not eligible for project
recommendations.

3.4.5.5. Potentially Responsible Party (PRP) Projects. Since FUDS properties have been
out of DoD control for a significant amount of time, there is a possibility that DoD may not be
the sole source of contamination and parties other than DoD may be responsible for a release on
the property. Due to the legal nature of the PRP process, not all documents can be shared with
regulators or the public. However, the FUDS PRP District will ensure:

- A clear description detailing the steps of the FUDS PRP process is made available to
environmental regulators and the public, by referring to this Handbook;

- Appropriate environmental regulators are notified and asked for applicable information
related to a potential PRP site before the site is created;

- Publicly available documents are shared with regulators in a timely manner, when
requested; and

- USACE FUDS funded activities at PRP sites are monitored, with an emphasis on those
receiving FUDS Environmental Restoration Account (ERA) funding in a given year. Refer to
Chapter 5 for a detailed discussion of PRP projects.

3.4.5.5.1. A PRP is defined in CERCLA Section 107 as any person related to a property
that 1s:

e A current owner or operator.
e A past owner or operator at the time of disposal of any hazardous substance.

e A person who arranges for disposal, treatment, or transport for disposal or treatment
of hazardous substances they owned or possessed.

e A person who accepts hazardous substances for transport to a site that was selected by
such person, from which there is a release or threatened release.

3.4.5.5.2. The FUDS program will address releases associated with eligible FUDS
properties where DoD is the sole source of the release. If another agency has operated or is
operating on a FUDS eligible property and is responsible for any contaminant release that is
commingled with a DoD historic release, the PM District will coordinate with the PRP District to
evaluate if a PRP project should be established. The FUDS program will be responsible for
divisible DoD releases for which the other agency is not responsible and no other PRP is
involved. Divisible releases for which another agency is responsible will not be addressed in the
FUDS program and the matter will be elevated to HQUSACE for notification as appropriate.
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3.4.6. Other Factors to be Considered.

3.4.6.1. Restoration is Already Initiated. These are FUDS-eligible properties where an
entity other than the FUDS Program has initiated environmental restoration activities for the
entire or a portion of the FUDS property.

3.4.6.1.1. If all FUDS-eligible response requirements have been or are being addressed
by the other entity, no FUDS projects will be proposed in the INPR. However, even if a Tribe
under the Native American Lands Environmental Mitigation Program (NALEMP) has initiated a
project, USACE will, upon completion of that project, consider if there is any remaining DoD
liability that is eligible under the FUDS program.

3.4.6.1.2. If only a portion of the FUDS-eligible response requirements is being
addressed by the other entity, the PM District shall determine if FUDS projects are required.

3.4.6.1.2.1. Since FUDS have been out of DoD control for over 30 years, non-DoD
entities (e.g., the landowner) may have already initiated cleanup activities on the property. This
action alone does not exclude a site from eligibility for the FUDS Program. If the non-DoD
entity requests that the FUDS program take over the cleanup or work with the non-DoD entity to
complete the cleanup, the FUDS PRP District will evaluate the situation and determine whether
the contamination being address is solely from past DoD activities on an otherwise eligible
property, the cleanup is not currently subject to a regulatory requirement, and FUDS response
actions could be segregated from the cleanup actions already initiated on the property so FUDS
does not assume any liability of a third party. The FUDS PRP District will coordinate with
HQUSACE before creating a potentially responsible party (PRP) site under these circumstances.
(refer to paragraph 3.4.5.5 and Chapter 5).

3.4.6.1.2.2. If the other entity is an active DoD Component which has entered into
agreements with other entities related to the work or has issued a decision document but has not
yet executed the removal or remedial action, the PM District shall notify HQUSACE through the
chain of command who will (a) advise ODASA(ESOH) and (b) discuss with the DoD
Component whether it is appropriate for the FUDS program to initiate a project under the
circumstances.

3.4.6.1.2.3. If the other entity is an active DoD Component and FUDS-eligible response
requirements are not being fully addressed, offer the active Component the Right of First Refusal
as discussed in paragraph 3.4.6.2. If the DoD Component does not exercise its Right of First
Refusal and requests that FUDS take over the response actions at a site, the PM District shall (a)
notify HQUSACE through the chain of command who will notify ODASA(ESOH) and (b) enter
into discussions with the DoD Component to develop a plan for a reasonable transition of the
work to the FUDS program.

3.4.6.2. Right of First Refusal. If an eligible FUDS property is adjacent to an active DoD
installation, the FUDS PM District will inform HQUSACE which will arrange for contact to the
responsible DoD Component to coordinate environmental restoration activities. If the
responsible DoD Component does not respond to the coordination request or if an agreement
cannot be reached, HQUSACE will further evaluate the appropriate cleanup program to address
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the contamination and elevate as appropriate. If the installation accepts restoration responsibility,
no further FUDS action is required.

3.4.6.2.1. If FUDS projects were previously approved at the property, USACE shall
continue to report the environmental liability until it is determined the installation will assume
responsibility for response activities on the FUDS property.

3.4.6.3. Beneficial Use.

3.4.6.3.1. For purposes of BD/DR and CON/HTRW projects, beneficial use is the use of
a building, utility infrastructure, appurtenant structure, or oil containing AST, UST, or associated
piping located on an eligible FUDS property after DoD excessed the property. If beneficial use
by a private party or non-DoD entity is the basis for not creating a BD/DR or CON/HTRW
project, the PM District shall document the decision in a signed Memorandum for Record that is
posted on FUDS Docs.

3.4.6.3.2. Beneficial use is not an eligibility consideration related to CERCLA hazardous
substances or pollutants or contaminants associated with an HTRW or MMRP project on a
FUDS property. However, subsequent use of transformers, ranges, landfills, and other similar
facilities may create a PRP issue. Refer to the PRP definition in Chapter 5.

3.4.6.4. Projects Resulting from Delineation.

3.4.6.4.1. Delineation is defined as the process of revising a FUDS project by splitting or
further defining the project as necessary for more efficient project management. Delineation may
be undertaken to address anticipated response scenarios, stakeholder input, risk management, and
project complexity.

3.4.6.4.2. The following guidelines are to be used in determining if delineation is
appropriate:

e New projects created through delineation must be of the same project type as the
parent project in the FUDS Management Information System (FUDSMIS). For example,
delineating an HTRW project can only result in the creation of new HTRW projects and cannot
result in the creation of a MMRP project.

e Delineation should be performed as early as practical, generally prior to staffing and
signature of a Record of Decision (ROD).

e New and revised projects resulting from delineation must have new Cost-to-
Complete (CTC) estimates developed.

e New or revised MRSs resulting from delineation must have a Munitions Response
Site Prioritization Protocol (MRSPP) score submitted in accordance with the Munitions
Response Site Prioritization Protocol (32 CFR Part 179) and as outlined in the USACE
Handbook on Delineation and MRS Prioritization Protocol Implementation.
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e As delineation may impact workplan development, funding, CTCs, and required DoD
-level reporting; Division and District Program Managers (PgMs) should consider timing
delineations in FUDSMIS by 1 August for projects approved for inclusion in the budget-year
workplan.

e Although most commonly used with respect to an MRS addressed under MMRP
projects, delineation is also appropriate for HTRW, CON/HTRW, MMRP and MMRP/CWM
projects.

3.4.6.4.3. Refer to Appendix B for the requirements for INPRs for projects resulting from
delineation.

3.4.6.5. Projects Where Access is Denied.

3.4.6.5.1. The PA may be prepared without visiting the property as long as sufficient
information on the condition of the property and its current uses can be obtained from other
sources. If during the PA, permission to enter the property is deemed necessary and is not
provided informally and the area is not open to the public, a ROE will be requested. If ROE or
another arrangement is denied or if there was no response by the landowner to requests for
property access, the assessment will be completed without a site visit.

3.4.6.5.2. The PM District will recommend the appropriate projects in the INPR when the
PA Report documents historical or physical evidence of FUDS-eligible hazards. If the PA Report
supports a decision that no DoD hazard exists at the property or if no information is available
regarding DoD hazards, an INPR recommending no projects shall be prepared.

3.4.6.5.3. An approved project cannot be declared as Response Complete (RC) or be
closed solely because access has been denied.

3.4.6.5.4. If the landowner does not respond or refuses to grant access after the Army’s
second ROE attempt, and the lead regulatory agency is unwilling or unable to assist in securing
the ROE, the FUDS PM District will send the landowner a third letter. If the landowner declines
the ROE request or does not respond to the letter, the FUDS PM District will attempt to obtain
ROE at least once every five years. The FUDS program will report the environmental liability
for sites where it cannot obtain ROE on the financial statements. The Secretary of the Army will
also report these sites in the DERP Information System in accordance with the Director,
Environmental Management Memorandum Revisions to Knowledge-Based Corporate Reporting
System DERP Data Templates and Site Tracking, dated November 1, 2012. Refer to Interim
Risk Management process in paragraph 4.2.8.2 and Appendix D for further details on requesting
property access.

3.4.6.6. Addressing Multiple DERP Program Categories on a Single FUDS Project.
Response actions under a DERP program category at FUDS projects can address requirements
under a second DERP program category if those requirements are incidental to the primary
program category. Examples include addressing incidental munitions under a project established
primarily to address an Installation Restoration Program response requirement or addressing
incidental DERP eligible CERCLA contamination for execution by the FUDS program under a
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project established to address a BD/DR response requirement. Incidental is characterized by an
additional requirement that is unanticipated, localized, easily incorporated into an existing
project, within the general scope of the approved project. For instance, dealing with lead based
paints or asbestos-containing material within the structure under a BD/DR project would be an
example of an incidental requirement. However, if the response requirement is not incidental but
significant in nature, a new project under the appropriate program category shall be established
to address the requirement. The Office of Counsel will be consulted to determine if the proposed
incidental action is subject to different legal requirements than the approved project, and all
applicable legal requirements that pertain to the incidental work will be satisfied as part of the
approved project.

3.4.6.7. Contamination Originating from a FUDS Property. HTRW or MMRP
contamination outside the boundaries of the FUDS property may be eligible for response action
under the FUDS Program if the contamination originated from the eligible property. Figure 3-3
illustrates two examples of contamination not located on a FUDS property that are eligible for
cleanup under the FUDS Program. The first example is a groundwater plume originating from a
landfill on a FUDS property that flows under the property boundary to a location on or under an
adjacent non-FUDS property. The second example is an MMRP project where the munitions
were fired from a FUDS property and landed outside the designated range boundary and off the
eligible FUDS property. In each instance, the contamination is eligible for response actions
under the originating FUDS project. The fact that an MRS extends beyond the FUDS property
boundary is not in of itself evidence that munitions are present off the eligible FUDS property.

3.4.6.8. CERCLA Release to the Environment. As stated in Section 101(8) of CERCLA,
"the environment" includes all environmental media (i.e., air, water, land surface, and subsurface
strata). Releases to the environment do not include releases that are wholly contained inside a
closed containment structure, such as a building. However, hazardous substances discharged in
buildings or structures with active vents or openings may become releases into the environment.
For example, a spill of a hazardous substance onto a concrete floor of a totally enclosed building
could be released into the environment if part of that substance seeps into the ground through
cracks in the concrete or volatilizes into the atmosphere via building vents. The meaning of the
phrase "into the environment" is best decided on a case-by-case basis. When confronted with a
release of DERP eligible CERCLA contamination for execution by the FUDS program within a
building or structure, contact the Office of Counsel for guidance on whether the release is
considered “into the environment”. The EM CX Counsel and environmental regulatory
specialists are also available for consultation.

3.4.7. Activities Not Eligible for Project Recommendations. The project identification
process may identify activities at eligible FUDS properties that, upon further investigation, are
determined ineligible for FUDS.

3.4.7.1. The following activities are not eligible for ER-FUDS funding and a project shall
not be recommended. Refer to paragraph 3.6 for regulatory notification responsibilities where
contamination exists that is not FUDS-eligible.

a. Unsafe conditions arising after DoD jurisdiction. Assumption of custody and
accountability by a disposal agency is not automatic and varies with the type of facility and time
period in which the property was excessed by DoD. Cleanup responsibility due to activities on a
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FUDS property at the time it was under DoD jurisdiction arising after the property has been
excessed to a disposal agency may be retained by DoD subject to the provisions of the Federal
Property Regulations and fiscal law. The FUDS PM District will evaluate if there is an excessing
agreement between DoD and the disposal agency that addresses responsibility for pre-existing
conditions on the property. If a question arises concerning unsafe conditions that developed after
property is excessed from DoD and transferred to a disposal agency, a review of the
correspondence between the DoD (the using agency) and the disposal agency is required.
USACE may conduct BD/DR environmental restoration activities at FUDS properties if there is
evidence that the DoD left the building or the debris in an unsafe condition at the time of
disposal. See DoDM 4715.20, Encl. 3, para. 3.c.(2)(a).

b. Responses to address a release that is solely the result of an act of war. When
considering using the act-of-war ineligibility provision pursuant to section 9607(b)(2) of
CERCLA, the PM District shall elevate the issue through the chain of command to HQUSACE
for referral by ODASA(ESOH) to ASD (EI&E) for approval before determining not to conduct a
response action on the basis of this ineligibility criterion.

c. Responses at areas of an eligible FUDS property where a non-DoD entity has already
initiated environmental restoration activities. This does not include other areas of the FUDS
property with eligible FUDS response requirements (refer to paragraph 3.4.6.1). However, if
there is a request to assume responsibility for an on-going response action initiated by a party
other than a DoD Component, the PM District shall raise the issue thru Division to HQUSACE
for evaluation and coordination as appropriate. (refer to Chapter 5).

d. Reimbursement of explosives or munitions emergency responses conducted by EOD
or local law enforcement.

e. Responses that mitigate hazards resulting from civil works activities of USACE
rather than military activities.

f. Reimbursement of costs incurred for a response action initiated or completed by a
non-DoD party with regard to DoD contamination on an eligible FUDS property.
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Figure 3-3. Contamination Not Located on a FUDS Property that is

Eligible for Cleanup Under the FUDS Program.

g. Responses, including surveys, containment, removal, or disposal of asbestos
containing materials or lead-based paint within a building or structure unless such activities are
incidental to the completion of response actions at an otherwise approved project (e.g., asbestos
must be removed from a structure in order to demolish it as part of a response action). (Refer to
paragraph 3.4.5.1 for eligible HTRW projects addressing asbestos containing material released to
the environment.)

h. Responses addressing transformers that were not leaking at the time of transfer.

Responses involving underground storage tanks, buildings, or other structures that
have been altered or beneficially used by an owner subsequent to DoD control. Refer to the

definition of Beneficial Use in the Glossary.
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j.  Responses where an owner subsequent to the DoD has received benefit from the
Government in lieu of property restoration (e.g., by a payment or offset in the purchase price).

k. Responses where the lease, permit, deed, or other title transfer document relieves the
Government from the obligation for property restoration or imposes on another party a
requirement to perform restoration. If USACE determines, based on the evaluation, that the
document is not effective and enforceable or the other party is unable to perform, then the
activities may be eligible if they otherwise meet the requirements of this Handbook®. Refer to
Appendix E for a discussion of conditions of property transfer.

l.  An immediate, short-term response required to limit, address, or mitigate a spill or
release (e.g., activities in furtherance of an emergency or spill response plan).

m. Responses at contractor-owned and -operated facilities, unless there is evidence of a
release or a threat of release resulting from DoD activities on a FUDS at the time of actions
leading to contamination prior to 17 October 1986, in which case it would be evaluated to
determine if a PRP project was appropriate.

n. Activities that duplicate a response that was completed under another environmental
restoration authority (e.g., a CERCLA response when a release was already investigated and
addressed under a State authority), unless the response has failed to achieve its environmental
restoration objectives If a FUDS eligible release is alleged in the same location, a PRP project
will be considered.

o. Activities funded by a specific appropriation other than DERP.

3.4.7.2. The following activities are not eligible for ER-FUDS funding and a BD/DR
project shall not be recommended (refer to Appendix B Worksheet B-2):

a. Activities where the release or unsafe condition is a result of neglect or deliberate or
careless acts by an owner/grantee subsequent to DoD control, regardless of whether the deed or
disposal document required the owner/grantee to maintain the property improvements.

b. Activities at sites where an owner subsequent to the DoD has received benefit from
the government in lieu of property restoration (e.g., by a payment or offset in the purchase price).

c. Activities which result in a partial demolition of a structure (i.e., the demolition must
be of the entire building or structure to be allowed).

d. Activities involving structures or debris that were altered or beneficially used by
owners or occupiers subsequent to DoD jurisdiction.

e. Activities to mitigate unsafe conditions posed by structures or facilities, which by
their nature are inherently hazardous. An “inherently hazardous” condition is associated with a
structure that in and of itself (even in good condition) presents a clear danger, and may cause
death or serious injury to a person exercising ordinary and reasonable care. It includes those

8 For established projects on properties with enforceable land transfer terms or other legal agreements and
a solvent responsible party, the PM District shall develop a transition strategy and elevate this transition approach to
HQUSACE for review and approval. The strategy may include closing and/or transitioning the project to the
responsible party. HQUSACE shall provide direction to the District.
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buildings, structures, or appurtenances that are considered operational assets of the property
regardless of whether the post-DoD owner used or did not use the asset. Examples of inherently
hazardous conditions include, but are not limited to, swimming pools, sumps, utility systems,
sewer systems, and sewage treatment plant features such as lagoons and digesters. These
structures were transferred as part of the facility and subsequent property owners have an
obligation to maintain their property and protect parties from hazards such as attractive
nuisances.

3.5.  Ineligible Payments. Payments that are ineligible for ER-FUDS account funding include:

3.5.1. Payment of a fine or penalty using funds appropriated to the ER-FUDS (including
any supplemental environmental project carried out as part of such penalty) imposed against the
FUDS Program unless the act or omission for which the fine or penalty is imposed arises out of
an activity funded by the ER-FUDS account and the payment of the fine or penalty has been
specifically authorized by law. (10 USC § 2703(f))

3.5.2. Payment of EPA administrative or oversight costs, unless expressly authorized by
an act of Congress and funds are appropriated for this purpose.

3.5.3. Payment pursuant to a court judgment or compromise settlement.

3.6. Regulatory Notification Responsibilities Where Contamination Exists that is Not FUDS
Eligible.

3.6.1. Contamination may be found that is not the responsibility of the FUDS Program, to
include:

e Contamination on real property that is determined to be ineligible for action under the
FUDS Program, or

¢ (Contamination that is ineligible for action under the FUDS Program found on an
eligible FUDS property.

3.6.2. In either case, the PM District, with the coordination of the Office of Counsel, shall
notify the property owner and lead regulatory agency of the suspected release. This is a separate
notification from the FUDS eligibility determination. If the National Guard, an active DoD
Component, or a Federal Land Manager is responsible for the contamination or munitions, the
PM District shall formally elevate the issue through the chain of command to HQUSACE who
will coordinate with ODASA(ESOH) for referral before notifying the lead regulatory agency.
Attached to the written notification shall be copies of documents and information collected about
the facility regarding the potential hazard.

3.7.  Coordination with the Lead Regulatory Agency. Refer to Figure 3-4 for coordination
with the Lead Regulatory Agency at steps in the property and project eligibility determination
process. Districts shall ensure internal reviews are completed prior to sharing with regulators.
Refer to Chapter 9 for identification of the Lead Regulatory Agency and to Chapters 4 and 6 for
project closeout decisions.

3.8. Re-examination of FUDS Properties Previously Determined to have No FUDS Action.
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3.8.1. The PM District may request to initiate re-examination of up to five properties per
State per year, as approved by HQUSACE, for FUDS properties that were previously determined
to have no FUDS-eligible projects, properties with eligible projects that have achieved RC, or
where the project closeout process has been completed. A property shall be re-examined upon
presentation of new or additional information concerning potential DoD contamination or upon
mutual agreement by USACE and a State, Tribe, EPA, or other stakeholder. These requests for
re-examinations can be submitted in writing, or via email, during the annual workplan review,
during the Statewide Management Action Plan process, or at other times as necessary.

3.8.2. Re-examination shall involve the review of records or information used to make
the original project closeout determination and review of additional information provided by
EPA, the State, Tribe, or other stakeholder concerning potential DoD contamination. If this
review provides sufficient credible evidence of a likely FUDS-eligible project where no project
exists, the PA discussed in paragraph 3.4.2 shall be performed. If credible evidence supports
reopening an existing closed project, the project would be reopened at the appropriate phase. If
USACE determines insufficient credible evidence is presented, the previously determined no
action decision shall remain unchanged and a PA is not required. The PM District shall provide
notification of the determination to the requester once an internal review is complete. The
permanent records file and FUDSMIS shall be updated to record the review and determination.

3.9. Re-evaluation of Properties Previously Determined to be Categorically Excluded. PM
Districts will re-evaluate properties previously determined to be Categorically Excluded (refer to
Glossary). The FDE for each property will be revised to determine if the property is eligible or
ineligible for the DERP-FUDS program using criteria in paragraph 3.3.2. As approved by
HQUSACE, the PM District will conduct a PA or APA for up to five properties per State per
year, that are re-evaluated and determined to be FUDS eligible.
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Determination of Property Eligibility

v
Regulatory notice and
adequate opportunity for

Is Property

igible?
Eligible? comment (1)

Determination of Project Eligibility

v

Do potential

hazards exist?

Regulatory notice and
adequate opportunity for
comment (1)

Are hazards
potentially of
DoD origin?

Regulatory notice and

adequate opportunity for
comment {1)

Application of Policy Eligibility

\ 4

Does
policy allow a
project? (2)

Proposed FUDS
Project

1. Refer to Chapter 9 for regulatory notice and opportunity for comment.
2. Refer to the discussion of ineligible activities in paragraph 3.4.7.

Regulatory notice and
adequate opportunity for

comment (1)

Notes:

Figure 3-4. Regulatory Coordination at FUDS Property and Project
Eligibility Decision Points.

Worksheet 3-1
Identification of Real Property for Consideration of Inclusion in the FUDS Inventory

Instructions:

This form can be used by Federal or State agencies, Tribal authorities, local officials, landowners,

or members of the public to identify real property for consideration of inclusion under the
Department of Defense, Formerly Used Defense Sites (FUDS) inventory. Please provide this

completed form (or the information requested in this form in writing or by email) to an U.S. Army

Corps of Engineers office. This website can be used to locate Corps of Engineer offices:
http://www.usace.army.mil/Contact/Office-Locator/
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Name: Date:
, | Street: City:
Preparer’s
Informatio
n: State: Zip: Phone: Email:
Agency (If appropriate):
Requested Information: Response:

A description, as precise as
possible, of the location of
the real property.

Written or historical
documentation providing
reasonable evidence that
DoD activities occurred on
the property prior to 17
October 1986 and may have
caused DoD hazards;

A description, as precise as
possible, of the location of
the suspected, former DoD
contamination and/or
hazardous conditions to be
present;

A description, to the extent
available, of the types of
contamination or unsafe
buildings;

Whether another party has a
regulatory obligation to
respond and/or is responding
to environmental conditions
on the property;

How the person is or may be
affected by suspected former
DoD contamination and/or
hazardous conditions,

7

Whether EPA, State, Tribal
officials, or local authorities
have been notified

Continue on reverse, keyed to the Requested Information row number.
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CHAPTER 4
FUDS Restoration Response Process

4.1.  Introduction. This Chapter covers both CERCLA and non-CERCLA response actions.
Paragraph 4.2 provides project planning considerations when preparing to enter into phases of
the response process. Refer to paragraph 4.3 for CERCLA response actions on HTRW and
MMRP projects conducted under FUDS, including PRP/HTRW and PRP/MMRP projects.
Paragraph 4.4 provides information for conducting Removal Actions. Refer to paragraph 4.5 for
response actions for petroleum only releases. Also, refer to paragraph 4.8 for cleanup actions
involving CON/HTRW and BD/DR Projects that do not follow the CERCLA process.

4.2.  Project Planning Considerations. In the planning, programming, budgeting, and execution
of FUDS response actions, the USACE PM shall adopt a “cradle-to-grave” approach that ensures
appropriate phases for eligible Projects under each program category are included in an overall
project closeout strategy. The phases for each program category of FUDS Projects are provided
in Table 6-3. USACE Districts shall use this table for planning, programming, budgeting,
executing, and reporting FUDS Project response actions. Successful project planning and
scoping require clear definition and documentation of project goals and rationale at each phase of
the response process and relies on coordination and communication between the USACE and
stakeholders.

4.2.1. The Conceptual Site Model (CSM). The CSM is a key input of project planning
and serves as the basis for defining project scope and developing a comprehensive approach for
addressing response actions at eligible FUDS Properties. A CSM shall be developed and refined
throughout the remedial process to provide a description of the property and projects based on
property history, past practices, activities, and existing knowledge of potential sources,
pathways, and receptors. The CSM assists the PDT to identify problem statements and data
needs for the project. Refer to EM 200-1-12 for guidance on preparing a CSM for HTRW and
MMRP Projects.

4.2.2. Level of Restoration. At a FUDS Property, the level of environmental restoration
shall be consistent with statutory and regulatory requirements. The level of environmental
restoration is subject to restrictions placed on land use at the time of transfer from DoD control
or subsequently placed after transfer. USACE shall consider future land uses reasonably
anticipated at the time of the remedy selection with consideration of existing use restrictions.
Once a remedy is selected, the PM District shall ensure the ROD is available to the public in the
area of the property, including to future landowners and operators, and monitor availability of the
ROD during Five-Year Reviews if they are necessary. After the final remedy is implemented,
USACE shall not conduct further environmental restoration activities based solely upon changes
in land use that are inconsistent with the previous selected remedy under the FUDS Project. See
generally, CERCLA § 107(r)(1), USEPA OSWER Directive 9355.7-04, Land Use in the
CERCLA Remedy Selection Process, 1995 and USEPA OECA, Enforcement Discretion
Guidance Regarding Statutory Criteria for Those who May Qualify as CERCLA Bona Fide
Prospective Purchasers, Contiguous Property Owners, or Innocent Landowners (“Common
Elements”), 29 July 2019.

4-1
FUDS Handbook e 2 December 2022



4.2.3. The Site-Specific Sampling and Analysis Plan (SAP). The SAP shall be prepared
in the Uniform Federal Policy for Quality Assurance Project Plans (UFP QAPP) format when
site sampling is required by CERCLA or non-CERCLA response actions. UFP QAPP guidance
documents are available at https://www.epa.gov/fedfac/assuring-quality-federal-cleanups.

4.2.3.1. The Uniform Federal Policy for Quality Assurance Project Plans (UFP QAPP).
The UFP QAPP is a workplan format that is completed to fulfill NCP requirements of a
Sampling and Analysis Plan (SAP). It enables one formal planning document to be utilized in
lieu of the traditional Field Sampling Plan (FSP) and separate Quality Assurance Project Plan
(QAPP). The graded systematic approach supported by the UFP QAPP format is required for
both HTRW and MMRP FUDS projects. The UFP QAPP format guides the systematic planning
process (SPP). Worksheets from EM 200-1-2, Technical Project Planning (TPP) may be
incorporated as part of the UFP QAPP process, if needed, to prepare data users for the scoping
session or to focus planning activities on the most appropriate sampling and analytical strategy to
obtain the data needed to support the project's environmental decisions. Refer to paragraph
4.3.3.3 for a discussion of RODs in the remedial process and paragraphs 4.4.4.2.2 and 4.4.4.3.3
for discussions of Action Memoranda (AM) in the removal process.

4.2.3.2. Planning for chemical data quality parameters for environmental restoration
projects will be conducted in accordance with ER 200-1-7.

4.2.3.3. Planning for Munitions Responses. MMRP Projects will be conducted in
accordance with EM 200-1-15, Technical Guidance for Military Munitions Response Actions.
Refer to paragraph 4.7 regarding special process considerations when executing munitions
response projects.

4.2.4. FUDS Data and Records Management.

4.2.4.1. FUDS Management Information System (FUDSMIS). The FUDSMIS is used to
report relevant management information of a Property and associated Project(s) for the FUDS
Program. Chapter 6 discusses programmatic data and reporting.

4.2.4.2. FUDS Document system (FUDS Docs). FUDS Docs is used to record relevant
project records. Refer to Chapter 7 for additional information on FUDS Docs.

4.2.4.3. Administrative Record. A complete discussion of the DoD policy requirements
for the administrative record is included in DoDM 4715.20. The administrative record will
include documents and materials containing information that form the basis for the selection of
response actions. Confidential or privileged documents must be kept in a separate portion of the
administrative record not accessible to the public. Whenever legally necessary and feasible, the
FUDS PM District will summarize or rephrase (with legal counsel assistance) those portions of a
privileged document that form the basis for the selection of the response action so that a
summary or rephrased version can be included in the publicly accessible portion of the
administrative record. An Administrative Record will be maintained as applicable in accordance
with 40 CFR 300.800 and considering the guidance provided in EP 200-3-1 “Public Participation
Requirements for Defense Environmental Restoration Program” and Appendix H of this
Handbook. Administrative Record requirements for FUDS are discussed in Chapter 8.
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4.2.4.4. Project Data. Throughout the planning and scoping process, digital data
acquisition requirements shall be specified. The most common types of digital data are chemical,
geophysical, and geospatial. The requirements for projects using these digital data types must
specify the digital data files as part of the project deliverables. Refer to Chapter 7 for data and
reporting requirements. Where collecting digitally recorded, geo-referenced, geophysical sensor
data to characterize an MRS is impractical or unwarranted, the District shall forward through the
chain of command a memorandum documenting the determination to HQUSACE, which shall
provide a copy to the ODASA(ESOH). The memorandum shall be included in the administrative
record and the information repository.

4.2.5. Planning for RRSE and/or MRSPP Scoring. When planning sampling activities,
RRSE and/or MRSPP scoring requirements shall be considered to ensure that adequate data are
collected to enable the completion of the scoring. Data may be provided to EPA for their
preparation of the HRS score. Program requirements for MRSPP and RRSE are included in
Chapter 6.

4.2.6. Planning for Green and Sustainable Remediation (GSR). The USACE should
consider and implement green and sustainable remediation opportunities in current and future
remedial activities when feasible and cost effective. Technical assistance is available from the
EM CX to assist the PDT in considering and implementing GSR in project planning, execution,
and documentation. Districts should not under most circumstances re-open RODs and
agreements that may be in place or under negotiation with environmental regulators for inclusion
of GSR.

4.2.7. Planning for Innovative Technology. In accordance with ER 200-1-1, it is the
intent of the USACE to use innovative technologies to reduce costs, expedite project schedules,
minimize risk, and maximize effectiveness during phases of a project. Refer to “Innovative
Technology” in the Glossary.

4.2.8. Community Relations.

4.2.8.1. Public Involvement Activities will be implemented in accordance with CERCLA
and the NCP. See Chapter 8 for Public Involvement requirements.

4.2.8.2. In the interest of public safety and in accordance with DoD Instruction 4715.07
DERP and DoD Interim Risk Management (IRM) procedures!, USACE is implementing IRM by
conducting a Notification and Safety Education initiative at those FUDS where investigations,
removal, or remedial actions are not planned to be conducted for an extended period of time.
Interim Risk Management procedures will also be used to contact property owners not less often
than every five years in an attempt to obtain ROE where access was previously denied.
Notification and Safety Education requirements for FUDS are discussed in Chapter 8.

4.2.9. Health and Safety. FUDS PDTs are required to assign industrial hygiene or
ordnance and explosive (OE) safety staff or both to projects to assure that project applicable
elements of engineer regulations ER 385-1-92 (Safety and Occupational Health Requirements

' DUSD (AT&L) Memorandum, 24 May 2013, Subject: Interim Risk Management Procedures.
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for HTRW Activities), and ER 385-1-95 (Safety and Health Requirements for Munitions and
Explosives of Concern) are planned and implemented at FUDS projects.

4.2.10. Value Engineering (VE). Value Engineering is a requirement under Public Law
111-350, §3,4 Jan 11, 124 Stat. 3718 41 USC §1711, “Value engineering.” ER 11-1-321
provides guidance on meeting the legal requirement and the associated DoD policies (DoDI
4245.14, “DoD Value Engineering (VE) Program,” and DoDM 4715.20 regarding remedy
optimization).

4.2.10.1. A Value Study shall be considered for all FUDS Remedial Actions and Non-
Time Critical Removal Actions with contracts having an estimated cost of $2M or above. See
Appendix I for specific process and policy on conducting Value Studies for the FUDS program.

4.2.11. Planning for Review of Documents. Project schedules need to consider internal
QC and Independent Technical Review (ITR) durations. Project documents shall be reviewed
internally by the USACE, to include EM CX reviews as appropriate, and comments resolved
before being provided to the lead regulatory agency for review and comment. See Chapter 7 for
document reviews.

4.2.12. PRP Issues Identified During Response. If a PRP issue is identified during a phase
of the response process, it shall immediately be brought to the attention of PM District Office of
Counsel and referred to the PRP District, as appropriate. See Chapter 5 for PRP projects.

4.3. CERCLA Response Actions for HTRW and MMRP Projects. Remedial response
actions for DERP eligible releases are governed by 40 CFR 300.400-440. These actions must be
in accordance with CERCLA, the DERP statutes at 10 U.S.C. §§2700 to 2712, EO 12580, and
the NCP. Figure 4-1 depicts typical steps in the remedial response process for HTRW and
MMRP Projects, although not all phases are required for every project. The process is
summarized below with additional FUDS requirements.

4.3.1. Remedial Site Evaluation. The Remedial Site Evaluation, according to the NCP,
includes the Preliminary Assessment and the Site Inspection.

4.3.1.1. Preliminary Assessment. The Preliminary Assessment (PA) is the first step in the
remedial process described in the NCP and shall be conducted on a FUDS Property-wide basis.

4.3.1.1.1. For FUDS, the PA forms the basis for USACE identification of eligible FUDS
Projects, which are documented in the INPR. See Appendix E for information on conducting a
PA and Appendix B for use of the PA in preparing the INPR to establish FUDS eligible projects.
If no DoD releases that pose a potential threat to public health or the environment are identified
during the PA, including a potential hazard due to the release of MEC, no projects will be
defined.

4.3.1.1.2. Section 120(c) of CERCLA provides for the establishment of a Federal Agency
Hazardous Waste Compliance Docket (“the docket”). In compliance with this requirement, the
U.S. Environmental Protection Agency (EPA) issues a notice to the owner of the Federal
property and requires the preparation of a Preliminary Assessment within a specified period for
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the entire Federal agency’s land. FUDS properties are generally not on the docket because they
are not Federal facilities. However, the situation may arise where a FUDS is located on property
currently owned by another Federal agency and on the docket. If EPA or another Federal agency
requests information related to sites listed on the docket pursuant to Section 104(e) of CERCLA
or other authority, the FUDS PM District working with the District Counsel will coordinate the
request with CECC-E for evaluation and coordination as appropriate.
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1. Figure shows typical CERCLA remedial phases, not all phases are required for every project.
2. A removal response may be performed at any time during the process.
3. Response action may include land use controls.
4. See definitions in paragraph 4.3.6 and Figure 4-2.
5. Required by USACE FUDS guidance. See paragraphs 4.9 and 6.8 for further details.
6. Regardless of whether additional investigation/response is required following the removal action, projects
will transition following a removal response back to the remedial response process at the appropriate activity.
Refer to Figure 4-3 for typical transition points, either at:
A — the Remedial Investigation; B — the Feasibility Study; or C — the Proposed Plan; or
D — Other activity in the remedial process as determined in consultation with Office of Counsel.

Figure 4-1. CERCLA Remedial Response Process for HTRW and MMRP Projects.

4.3.1.2. Site Inspection (SI). The SI is the second component of the Site Evaluation. A SI
is only conducted where eligible FUDS projects have been defined in an INPR. This SI is not
intended as a full-scale study of the nature and extent of contamination or explosives hazards.
Rather, the objectives of the remedial SI are to: (i) Eliminate from further consideration those
releases that pose no significant threat to public health or the environment; (i1) Determine the
potential need for removal action; (iii) Collect or develop additional data, appropriate for HRS
scoring by EPA; and (iv) Collect data, as appropriate, to better characterize the release for
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effective and rapid initiation of the RI. Refer to Appendix A for the citation of EPA/540-R-92-
021 for additional information on Site Inspections.

4.3.1.2.1. When activities conducted during the PA, or information presented in the PA
report, confirm the presence of significant DERP eligible CERCLA contamination for execution
by the FUDS Program, it is not necessary to perform an SI and the response process may proceed
directly to the RI phase.

4.3.1.2.2. Further action will be recommended if the presence of DERP eligible CERCLA
contamination for execution by the FUDS Program is confirmed and is at levels that pose a
potential threat to human health or the environment. If a screening level risk evaluation does not
provide a clear determination of whether the site may be eliminated from further consideration,
further study under an RI and a baseline risk assessment is indicated. See EM 200-1-4 Volume 1
and Volume 2 for details on Screening Level Human Health and Screening Level Ecological
Risk Assessments. A closeout decision shall be considered if contamination that poses an
unacceptable threat is not confirmed during the SI.

4.3.1.2.3. The NCP provides that a determination, using the factors discussed in
paragraph 4.4.1, may be made as to whether “a removal action is appropriate” [40 CFR
300.415(a)(1)] “to abate, prevent, minimize, stabilize, mitigate, or eliminate the release or threat
of release” [40 CFR 300.415(b)(1)]. See paragraph 4.4 for further consideration of removal
actions under FUDS.

4.3.2. Remedial Investigation/Feasibility Study (RI/FS). The Remedial Investigation/
Feasibility Study (RI/FS) phase in FUDS includes the RI, FS, PP, and ROD. RI/FS activities are
discussed individually below.

4.3.2.1. Remedial Investigation. The Remedial Investigation (RI) is intended to determine
the nature and extent of contamination in order “to adequately characterize the site for the
purpose of developing and evaluating effective remedial alternatives” [40 CFR 300.430(d)]. In
addition, the RI provides information to assess the risks to human health, safety, and the
environment in the Baseline Risk Assessment, and to support the development and evaluation of
effective remedial alternatives in the FS. The remedial investigation activities shall:

e Initiate public involvement by conducting community interviews and prepare a
Community Relations Plan (CRP) if not already established. For additional information on
public involvement, refer to Chapter 8. Titles 10 USC § 2705(d) and 32 CFR 202 provide the
authority for and discuss the establishment and operation of a Restoration Advisory Board
(RAB), respectively, which depending on the circumstances, may be appropriate.

e Establish and maintain an Administrative Record File and Information Repository, if
not already established. Ensure these documents are also filed on FUDS Docs.

e Initiate coordination with the lead regulator regarding ARARs. Reference
paragraph 4.6.

e Consider current and reasonably anticipated future land uses in risk assessments. The
reasonably anticipated future land use does not have to be assumed residential. Exposure
scenarios in the risk assessment should be consistent with the reasonable maximum exposure.
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The reasonable maximum exposure shall be estimated for each land use scenario evaluated in the
baseline risk assessment, and, to the extent possible, use exposure factors that are specific to the
project (e.g., subsistence farming) rather than generic factors. The estimate may also consider
central tendency or other exposures, in addition to the reasonable maximum, if this information
is deemed to be useful for characterizing risk at the project. The reasonably anticipated future
land uses and associated exposure scenarios determinations may require consultation with State
and Local Officials and landowners. However, as a general matter, the decision as to future land
use scenarios used in the CERCLA evaluation process remains with USACE.

e Develop an RI Workplan (i.e., the UFP QAPP) to describe the goals, methods,
procedures, and personnel used for field investigation/sampling and data gathering activities for
RI activities. The RI Workplan shall include a site-specific field investigation/sampling plan,
accident prevention plan, health and safety plan, project quality control plan, Explosives Site
Plan (ESP) and management plans (for MMRP Projects), environmental protection plan,
Baseline Risk Assessment plan, and other plans as required to support the RI.

e Characterize the site, to include nature, extent or distribution, and threat posed by the
release. Define characteristics of the waste (e.g., quantities, concentration, toxicity, persistence,
mobility, depth, nature and extent, etc.), and summarize data necessary to assess the extent to
which the release poses an acceptable or unacceptable threat to human health, safety, or the
environment.

e Refine the conceptual site model as discussed in paragraph 4.2.1 based on
characterization data and additional information concerning sources, pathways, and receptor.

4.3.2.2. Baseline Risk Assessment. The baseline risk assessment is an analysis of the
potential adverse health effects associated with current and reasonably anticipated future land
uses caused by hazardous substance or pollutant or contaminant releases from a site in the
absence of actions to control or mitigate these releases. The baseline risk assessment contributes
to the site characterization and subsequent development, evaluation, and selection of appropriate
response alternatives.

4.3.2.2.1. Baseline Risk Assessment for HTRW and MC. A baseline risk assessment
consisting of a human health and ecological risk assessment for HTRW or MC shall be
conducted as part of the RI. The baseline risk assessment should demonstrate whether there is
unacceptable risk associated with DoD releases. Contributions from background and non-DoD
releases should not be included in the quantitative and qualitative risk assessment that form the
basis for determination of the need of a response action. (Refer to EM 200-1-4 Volume 1 and
Volume 2). Additional information on performing human health and ecological risk assessments
is found in EPA/540/1-89/002, EPA 540/G-89/004, and EPA 540-R-97-006. A risk assessment is
required per section 300.430(d)(4) of the NCP. An exceedance of MCL standards in groundwater
by itself, an exceedance of other promulgated standard, or an exceedance of risk- based
screening levels should not be a substitute for conducting appropriate human health or ecological
risk assessments. The risk assessment should consider complete and potentially complete exposure
pathways (e.g., drinking water, irrigation, vapor intrusion, migration to surface water and sediment)
and justify the exclusion of any exposure pathway. USACE shall evaluate the potential for a
complete vapor intrusion pathway into overlying or nearby existing structures during the SI or RI.
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Do not include future vapor intrusion exposure risk from future construction of habitable
buildings but provide notification to the landowner of potential vapor intrusion risks.

4.3.2.2.2. Coordination with the U.S. Army Public Health Center (USAPHC). In
accordance with AR 200-1, The Surgeon General (TSG) will, among other things, “Approve
human health risk assessments and review environmental hazards and ecological risk
assessments” and “Coordinate on the human and ecological health risk assessment portions of
active installations, BRAC, and FUDS” Records of Decision. AR 200-1 specifies the U.S. Army
Center for Health Promotion and Preventive Medicine (USACHPPM), now known as the Public
Health Center, to act on behalf of TSG to “Serve as the decision authority for determinations of
public health threat arising from Army environmental activities”. USAPHC coordination is not
required for removal responses.

4.3.2.2.3. MEC Risk. Risk from MEC is assessed based on the presence of one or more
types of munitions items, conditions of items found at the site, its particular sensitivity, and
severity in consideration of current or anticipated future land use scenario. Specifically, a
likelihood of encounter, the severity of an interaction, and the sensitivity of the specific
munitions items are collectively used to make a risk determination at an MRS. The USACE Risk
Management Method (RMM) was developed to provide a systematic process that considers site
specific explosive hazards in the presence of anticipated land use to assess the probability of
multiple human health risk scenarios at an MRS. Where appropriate, the RMM uses the resulting
risk scenarios to assist project teams in establishing remedial action objectives and guide the
development of remedial alternatives. Refer to EM 200-1-15.

4.3.2.2.4. When Site Conditions Present Acceptable Risk. If USACE determines prior to
the FS that the site does not pose unacceptable risk to human health, safety, or the environment,
USACE is not required to complete an FS or a response action, and shall not evaluate ARARs
pursuant to 42 USC § 9621(d)(2)(A) of CERCLA. The District PM shall prepare a no action PP
and ROD directly following the RI.

e Section 9621 of CERCLA cleanup standards, including compliance with ARARs,
applies only to remedial actions that the lead agency determines should be taken pursuant to
sections 9604 and 9606 of CERCLA. No-action necessary decisions are permitted only when no
remedial action is necessary to reduce, control, or mitigate exposure because the site or portion
of the site is already protective of human health and the environment.

¢ A response action is generally not warranted if the excess upper bound life-time cancer
risk to an individual is less than 10 and the hazard quotient/hazard index for non-cancer adverse
effects is equal to or less than 1. Factors for determining if ecological risk warrants a response
action are described in EM 200-1-4, Volume 2. Refer to section 300.430(e)(2)(1)(A)(2) of the
NCP. EPA’s Office of Solid Waste and Emergency Response (OSWER) Directive 9355.0-30
may be consulted for more information. The exercise of discretion to apply a particular standard
at a project in determining acceptable risk is not binding precedent on any other FUDS Project or
at any other site or installation of another DoD Component. Proceed to the FS when risk is
determined to be unacceptable.
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4.3.2.3. Feasibility Study (FS). “The primary objective of the Feasibility Study (FS) is to
ensure appropriate remedial alternatives are developed and evaluated such that relevant
information concerning the remedial action options are available to decision makers and an
appropriate remedy selected” [40 CFR 300.430(e)]. A preferred alternative should not be
identified in the FS, but rather this is first done in the Proposed Plan. Key components of an FS
are discussed below.

4.3.2.3.1. Refer to the Value Engineering section at paragraph 4.2.10 for VE
requirements during the FS.

4.3.2.3.2. Potential ARARSs. The Office of Counsel shall be consulted on ARARs
decisions. ARAR identification occurs at several points throughout the CERCLA process. Initial
chemical- and location-specific ARARs may be preliminarily identified during the scoping of the
RI. During the FS, the initial list of ARARs should be refined based upon site characterization
information and action-specific ARARS need to be identified for each alternative undergoing
detailed analysis. ARARs, in conjunction with risk-based levels developed in the risk
assessment, are employed in directing response actions and establishing cleanup goals. Refer to
paragraph 4.6.1 for an in-depth discussion of ARARs.

4.3.2.3.3. Identification of Remedial Action Objectives (RAOs). Where remediation is
warranted based on the result of a baseline risk assessment of other risk management
considerations, the selected remedy must be able to meet the Remedial Goals (RGs). RAOs are
criteria by which aspects of a cleanup under CERCLA are measured and the RG for the final
remedy must be stated in the ROD. The NCP specifies that RAOs address contaminants and
media of concern, potential exposure pathways, and remediation goals [40 CFR
300.430(e)(2)(1)]. Determination of effectiveness and protectiveness of remedial actions
alternatives in the FS requires the identification of RAOs. The final RAOs are documented in the
final ROD. RAOs may be established using potential statutory and regulatory requirements
(ARARs), guidance and advisories (To-Be-Considered criteria, or TBCs) when ARARs are
unavailable and USACE finds them helpful, and risk-based concentrations of chemicals in
environmental media that have been brought forward from the human health and ecological risk
assessments conducted for the project. Because there are no promulgated cleanup standards for
UXO or DMM hazards, MMRP RAOs must specify the presence of specific munitions on an
MRS (specific contaminant), current and reasonably anticipated future land use scenario (media
and exposure scenario), and project specific remediation goals. For guidance on MMRP RAOs
see EM 200-1-15.

4.3.2.3.4. Development of Alternatives. During the FS, remedial technologies, and their
associated containment or disposal requirements are identified, pre-screened, and then combined
into alternatives. Information obtained during the RI is considered in developing the list of
alternatives for evaluation. Remedial alternatives considered for selection must be able to attain
RAOs. The PDT shall determine the total number and types of alternatives to be analyzed for
each project considering the scope, characteristics, and complexity of the project in accordance
with 40 CFR 300.430(e)(2) of the NCP. Refer to paragraph 4.2.10 for VE requirements. The
purpose of this activity is to validate the remedial technologies that are being considered by the
PDT to be carried into initial FS screening. Evaluation of alternatives shall at a minimum
consider the following:
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e A no-action alternative.

e Action to remediate the site to a condition that allows Unlimited Use and Unrestricted
Exposure (UU/UE). UU/UE means the selected remedy does not include a restriction on land or
groundwater use to be protective for current and reasonably anticipated future land uses. For
example, if a site is cleaned up to an industrial-use level, and other types of uses are restricted
(e.g., residential use), then UU/UE is not met. Residential land use is not necessarily reasonable
at all sites, depending on the physical conditions of the site and pre-existing restrictions or
limitations on the uses of the property. Existing site conditions that are considered in establishing
remedial goals and evaluating alternatives will be fully discussed in the FS. A proposal for a
determination that UU/UE will be or has been achieved relying on pre-existing physical
conditions or legal restrictions on the property will be coordinated with the Office of Counsel at
the PM District and HQUSACE. HQUSACE will evaluate and coordinate as appropriate.

e Action to remediate the site to a protective condition that requires land use
restrictions (i.e., land use controls (LUCs) or exposure controls) as appropriate for FUDS or
other measures for restricted use as discussed in paragraphs on Remedy Selection (4.3.3) and
Land Use Controls (4.3.8). USACE does not have authority to implement, enforce, or maintain
LUCs which restrict or limit real property rights (e.g. deed restrictions, local governmental
controls such as zoning), without landowner or governmental agreement, because the property is
no longer under DoD control. As such, if these types of LUCs are considered for use at a site,
other parties must use their rights or authorities to implement, enforce, and maintain such LUCs.
USACE may, as appropriate and as part of a Five-Year Review requirement, monitor and report
on LUCs once they are established and if they support or supplement a selected remedy. LUCs
which are established by other parties should be documented and referenced within the ROD, but
actions outside of USACE control shall not be included as part of a remedy alternative for which
USACE is responsible.

e For MMRP and HTRW projects, remedial alternatives should be evaluated to ensure
they are efficient; are environmentally, economically, and fiscally sound; consider sustainable
practices; and reduce the footprint of remediation systems on the environment.

e For MMRP projects, advanced technologies should be assessed for their ability to
reduce the quantities of non-hazardous items that may be recovered and the costs of
implementing those technologies compared to the costs associated with recovery.

e Refer to the DERP Manual, Feasibility Study Section, for additional factors to
consider in the development of alternatives.

4.3.2.3.5. Initial Screening of Remedial Alternatives. Alternatives identified in the FS are
initially screened for effectiveness, cost, and implementability. This initial screening is
preliminary and is not equivalent to the detailed analysis of alternatives discussed below. At this
stage, costs should be order-of-magnitude but should incorporate reasonably anticipated costs
including RD, RA-C, Remedial Action-Operations (RA-O), and LTM costs throughout the entire
duration of the project. It is especially important to consider all RA-O costs for long-term
projects such as groundwater cleanups lasting more than 30 years. Factors such as safety,
constructability, potential opposition from the public, compatibility with planned land uses, and
availability of material, equipment, technical expertise, or off-site treatment and disposal
facilities may be considered in evaluating implementability. Demonstrated ability of component
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technologies to achieve design goals shall be addressed in evaluating effectiveness. Adverse
environmental impacts predictable at this stage shall also be considered in evaluating short term
and/or long-term effectiveness. Calculations, assumptions, and references supporting these
evaluations shall be documented in the FS. The FUDS PM should request the lead regulator to
propose within 30 working-days? action specific ARARs for alternatives that have passed the
initial screening (refer to paragraph 4.3.2.1.c). The PDT will move forward with Federal ARARs
only if the lead regulator does not propose State ARARs within the specified time.

4.3.2.3.6. Detailed Analysis of Alternatives. The purpose of this step is to evaluate and
compare the alternatives remaining after the initial screening. Section 300.430 (e)(9)(iii) of the
NCP describes the nine criteria for evaluating and comparing alternatives during the detailed
analysis. They are listed in Table 4-1. Based upon the criteria, the alternatives are compared in
the draft FS report. Threshold criteria, which provide for protection of human health and the
environment and compliance with ARARs, are requirements that must be met. The assessment
describes how the alternative complies with ARARs, or if a waiver is required and how it is
justified (refer to paragraph 4.6.1.3 on ARAR Waivers). Primary balancing criteria are those that
form the basis for comparison among alternatives that meet the threshold criteria. For
alternatives that result in the need for FYRs, the cost for performing the FYRs shall be presented
separately from remedy costs. Consideration of State and community acceptance (Modifying
Criteria) is then considered in the remedy selection. Although Section 121 (b)(1) of CERCLA
indicates a preference for permanent solutions and requires assessment of permanent solutions
and alternative treatment technologies or resource recovery technologies, it does not mandate
alternative selection. USACE should examine ARARs to determine whether each alternative
satisfies the ARARs and is protective. The lead regulator is requested to verify the state ARARs
they proposed and provide citations to specific sections of laws or regulations if not previously
provided or if there are questions.

Table 4-1
Nine Criteria in the NCP for Detailed Analysis of Alternatives

Threshold Criteria . Overall protection of human health and the environment.

. Compliance with ARARSs, unless waived.

Primary Balancing
Criteria

. Long-term effectiveness and permanence.

. Reduction of toxicity, mobility, or volume through treatment.
. Short-term effectiveness.

. Implementability.

Cost.

Modifying Criteria . State acceptance.

. Community acceptance.

4.3.2.3.7. Period of Analysis of Alternatives. The analysis for cost calculations, both
discounted and non-discounted, will utilize the full duration of the alternatives being evaluated.
Refer to EPA/540-R-00-002 if more information is needed concerning cost estimates during the
FS.

2 See 40 CFR 300.515(h)(2), which sets the 30 day requirement for State ARARSs responses.
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4.3.2.4. Treatability Study. Considered a part of the RI/FS or RD phases, the treatability
study is an optional step that is performed when the FS indicates a need for further data to
evaluate the feasibility of treatment technologies. Treatability studies may include collecting
additional field data, bench or pilot-scale treatability testing, and literature surveys for candidate
control technologies. Conducting a treatability study during RD should be restricted to
technologies where the efficacy of the technology is accepted and the treatability study is just for
developing implementation details. If the efficacy of a technology is in question at a given site,
the treatability study must be completed in the FS to avoid going through PP and ROD only to
find during RD the plan will not work.

4.3.2.5. Headquarters Coordination. As a best practice, Districts and Divisions should
engage HQUSACE during FS development, before development of the PP and release outside of
USACE, if the ROD is likely to be submitted to HQUSACE for signature. Refer to Appendix C
for ROD signature authorities.

4.3.3. Remedy Selection. USACE shall select a remedy based on current and reasonably
anticipated future land use using the NCP nine criteria. The remedy must provide for the level of
protectiveness required by CERCLA and the NCP. Remedy selection is a multi-step process.
First, USACE identifies a preferred alternative and presents it to the public in a Proposed Plan
for review and comment. Second, USACE shall review the public comments and consult with
the lead regulator to determine if the alternative remains the most appropriate remedial action for
the Project. USACE makes the final remedy selection that is documented in the ROD.

4.3.3.1. Proposed Plan (PP). In the proposed plan, USACE shall summarize the RI/FS,
highlighting the key factors that led to identifying the preferred alternative. At a minimum, they
shall provide a brief description of the remedial alternatives evaluated in the detailed analysis of
remedial alternatives; identify and provide a discussion of the rationale that supports the
preferred alternative; provide a summary of formal comments received from supporting
agencies; and provide justification for a proposed ARAR waiver. Additional information
concerning the PP format is available from OSWER Directive 9200.1-23P, listed in Appendix A.

4.3.3.2. Public Comment Period. USACE shall make the proposed plan available for
public comment for a reasonable period of time, not less than 30-calendar days, notify the
stakeholders and provide adequate opportunity for their timely review and comment, provide an
opportunity for a meeting with stakeholders and the general public, include the proposed plan in
the Information Repository and the administrative record, and file it on FUDS Docs. The notice
of availability of the PP for review shall be made, at a minimum, in a major local newspaper of
general circulation. USACE shall prepare a written summary of significant comments, criticisms,
new or relevant information submitted during the public comment period, and the USACE
response to each issue. This responsiveness summary shall be made available with the ROD for
the site. A transcript of the Public Meeting must be prepared and a record of comments
submitted during the meeting must be placed in the Administrative Record File before the ROD
is finalized (refer to Chapter 8).

4.3.3.3. Coordination and Review of Records of Decision.
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4.3.3.3.1. U.S. Army Technical Center for Explosives Safety (USATCES). PM Districts
shall ensure RODs for MMRP projects with explosive hazards are coordinated with the
USATCES prior to forwarding of the ROD for approval. Support is available through the MM
Design Centers and the EM CX. This coordination is done after EM CX ITR of the ROD (refer to
Chapter 7).

4.3.3.3.2. Regulatory Review of Records of Decision. For non-NPL projects, USACE
shall offer the lead regulator an adequate opportunity for their timely review and comment on the
ROD. However, lead regulator acceptance of the ROD is not required. For projects on the NPL,
USACE must obtain EPA acceptance on the ROD for the selected remedy. State acceptance may
also be sought but is not required.

4.3.3.3.3. Review and Signature Authority for Records of Decision. Appendix C contains
ROD review and signature requirements for NPL and non-NPL projects as well as general
content requirements. The regulator does not co-sign the RODs. Regulatory acceptance is
documented through a letter or other appropriate documentation.

4.3.3.3.4. Public Notice Requirement. The signed ROD shall be placed in the
Administrative Record File. After the ROD is signed, USACE shall publish a public notice of the
availability of the ROD in a major local newspaper of general circulation and make the ROD
available for public inspection and copying at the Information Repository at or near the FUDS
Property prior to the beginning of a remedial action. Refer to Chapter 8 for information on public
involvement requirements.

4.3.3.3.5. FUDSMIS Requirements for Decision Documents. Information for RODs and
AMs shall be entered into FUDSMIS. Information required includes title, cost, signature date, a
brief description of the remedy, and whether or not a FYR is required.

4.3.4. Remedial Design (RD). During the RD phase, USACE shall develop the design
plans and specifications of the selected alternative. For projects involving MEC, the RD requires
preparation of a Munitions Response Explosives Safety Submission (MRESS) or Munitions
Response Chemical Safety Submission (MRCSS) approved by the Department of Defense
Explosives Safety Board (DDESB) after review by USATCES and the EM CX. Refer to EM
385-1-97 for basic safety concepts and considerations for MMRP Projects. The RD must ensure
that applicable Federal and State requirements designated in the ROD have been identified and
incorporated, including meeting conditions or waivers to ARARs. Coordinating the RD with the
lead regulatory agency at an early stage is essential for eliminating delays. As part of the
remedial design for MMRP Projects, advanced technologies should be assessed for their ability
to reduce the quantities of non-hazardous items that must be recovered and the costs of
implementing those technologies compared to the costs associated with recovery. Technical
reviews shall be coordinated to ensure that the specifications include elements necessary to
comply with the environmental and safety standards identified in the applicable ROD and to
ensure that the design considers sustainable practices that minimize the remediation
environmental footprint. The RD may include a LUC implementation plan if such LUCs are a
required element of the selected remedial action (refer to paragraph 4.3.8). Refer to the Value
Engineering section at paragraph 4.2.10 for VE requirements during the remedial design.
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4.3.5. Remedial Action. The District shall document in the Remedial Action Workplan
(RAWP) how the remedial action will be staged and implemented during remedial action and in
order to reduce the footprint of remediation strategies on the environment and should consider
remediation technologies that are conducted in a sustainable manner; are efficient; and are
environmentally, economically, and fiscally sound. Requirements for chemical sampling and
testing and geophysical investigations for MEC must be documented in a UFP QAPP.

4.3.5.1. Construction (RA-C). During the RA-C phase, the District shall construct or
implement the selected remedial alternative at the site. For MMRP Projects, Explosives Safety
Submissions shall be closed out in accordance with EM 385-1-97.

4.3.5.2. Remedial Action-Operation (RA-O). During the RA-O, the District shall operate,
maintain, and monitor actions for the remediation system and site, including MNA, until
remedial action objectives in the ROD are achieved. The RA-O phase may also include LUCs if
part of the selected remedial action. Refer to paragraph 4.3.8 on Land Use Controls. The District
shall prepare periodic monitoring reports during this phase to document the performance of
remediation systems and shall identify opportunities for optimization at periodic intervals. Refer
to the DERP Manual or the USACE CTC Handbook for the method to obtain an estimated
duration for the RA-O phase in the absence of a closure/post-closure plan or other regulatory
documents.
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site, documented the determination, and sought regulatory agreement. RC is achieved when:
(1) investigations determine that no additional response action is required; Long-Term Management
(2) required RA-O has achieved the remedial action objectives; or
{3) RA-C has achieved the remedial action objectives and no RA-O phase is required. O—R

Project Clozeout indicates that all environmental restoration requirements are completed.
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Figure 4-2. FUDS Environmental Restoration Process Phases and Milestones

4.3.6. Program Milestones. For FUDS Program purposes, milestones are associated with
the end of response phases as described below and illustrated on Figure 4-2.

4.3.6.1. The Remedy-In-Place (RIP) is the designation that a final remedial action has been
constructed, is functional, and is operating as planned in the RD and would be expected to meet the
remedial action objectives detailed in the ROD. Examples of RIP are a soil vapor extraction system
or an in situ chemical treatment system that is installed and operating as designed and for which
performance data indicate the system will achieve remedial action objectives, thus demonstrating
proper operation of the system. Because remedial action objectives have not been met, the site cannot
be considered response complete (RC). RIP occurs at the end of RA-C or the beginning of RA-O,
whichever is later.

4.3.6.2. Response Complete (RC) is the milestone signifying that the USACE has met the
remedial action objectives for a site, documented the determination, and sought regulatory
agreement. RC signifies that USACE has (i) determined at the end of the PA/SI or RI that no
additional response action is required; (ii) achieved RIP and the required RA-O has achieved the
remedial action objectives; or (ii1) where there is no RA-O phase, then the RA-C has achieved the
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remedial action objectives. LTM may occur after RC is achieved. RC is also utilized in the non-
CERCLA process for BD/DR and CON/HTRW projects signifying the removal action-
construction phase is complete. Refer to paragraph 6.7 for a discussion of Response Complete
documentation requirements.

4.3.6.3. Project closeout, which is equivalent to site closeout in the DERP manual, is the
stage at which the USACE has completed required response actions at an eligible FUDS project,
and no additional environmental restoration funds will be expended at the project. Project
closeout occurs when environmental restoration goals have been achieved that allow UU/UE of
the project area (e.g., no further LTM, including LUC:s, is required). Refer to paragraph 4.9 for
typical closeout activities to be conducted in the last phase of work on the project when no
further action is determined. Also, refer to Chapter 6 for FUDS programmatic project closeout
requirements.

4.3.7. Long-Term Management (LTM). Following achievement of the RC milestone,
USACE may be required to monitor long-term protectiveness of the remedy during the LTM
phase.

4.3.7.1 The LTM phase is required when the remedial action objectives do not allow for
UU/UE. Actions during this phase may involve monitoring site conditions or contaminants,
managing, and monitoring LUCs, and performing FYRs. Refer to the DERP Manual or the
USACE CTC Handbook for the method to obtain an estimated duration for the LTM phase in the
absence of a closure/post-closure plan or other regulatory documents.

4.3.7.2 Because FUDS are no longer under DoD control, changes in future land use may
impact the protectiveness of response actions. If a current or future landowner or operator of a
FUDS changes the land use to be inconsistent with an existing remedy (i.e., making the remedy
no longer protective), they shall be, under CERCLA, a potentially responsible party. An
evaluation of a path to return to protective condition, with consideration of liability under
CERCLA, will be conducted by the FUDS PM District. The FUDS PM District Office of
Counsel will provide a summary of relevant information to CECC-E. HQUSACE will further
evaluate and coordinate as appropriate. See also paragraph 4.3.8.2.

4.3.8. Land Use Controls (LUCs). The term “land use controls” includes engineering
controls in addition to institutional controls discussed in the NCP. LUCs include any type of
physical, legal, or administrative mechanism that restricts the use of, or limits access to,
contaminated real property to prevent or reduce risks to human health, safety, and the
environment.

4.3.8.1. USACE shall choose a remedy that is consistent with the current and reasonably
anticipated future land use. LUC should be evaluated through an institutional analysis as
presented in the FS. USACE does not have authority to implement, enforce, or maintain LUCs
that involve real property title restrictions or encumbrances because the property is no longer
under DoD control. Primary responsibility for management and maintenance of such LUCs rests
with the property owner who may consent to the creation and placement of a restriction affecting
their title. A governmental entity with authority to impose restrictions on the uses of property or
environmental media at the property may agree to establish and enforce restrictions in the form
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of zoning, permitting, or other approved processes. LUCs that involve actions within USACE’s
authority such as educational programs may be implemented or maintained by USACE, as
appropriate. Land use controls involving real property title restrictions or governmental controls
may only be included as part of a restricted use remedy where another authorized party such as a
State or local government (e.g., zoning boards) or landowner has committed to implementing,
enforcing as appropriate, and maintaining the LUCs. LUCs implemented by other parties may
support that remedy and should be documented in the ROD and/or LUC Implementation Plan
(LUCIP), as appropriate. It must also be documented that USACE is not responsible for such
LUCs. The PM District Office of Counsel shall be consulted in the consideration of LUCs.

4.3.8.2. If a FUDS property has a pre-existing LUC (e.g., a LUC established by another
entity before DoD began the response activities) and the ROD states the protectiveness of the
DoD remedy is contingent on the pre-existing LUC, the ROD will identify and incorporate the
requirements and enforceability of the LUC into the selected remedy and LUC implementation
plan. If the FUDS PM District becomes aware that a pre-existing LUC is being or will be
violated, it will coordinate with the appropriate enforcement agency and/or regulatory authority
to enforce the LUC. If the owner or operator notifies the FUDS PM District in advance of
performing activities on the property that the land use will be changed, the pre-existing LUC is
no longer being implemented or maintained by the enforcement entity, and the appropriate
authority cannot enforce the LUC, the Army will evaluate remedy protectiveness and, if it is no
longer protective, may modify the ROD, as appropriate. The owner and operator responsibilities
under CERCLA § 107(b), (q), and (r) will be considered in this evaluation.

4.3.8.3. USACE PM Districts shall, as appropriate:

e Utilize LUCs to address unacceptable risk as determined in the baseline risk
assessment, and tailor them to specific locations, uses, and durations as necessary to control or
mitigate unacceptable risk at the site.

e Utilize LUCs that involve actions within USACE’s authority, such as educational
programs, that are able to be implemented or maintained by USACE, as appropriate.

e Only utilize LUCs that restrict title or limit use of environmental media where
another authorized party such as a State or local agency (e.g., zoning boards) or landowner has
committed to implementing, enforcing as appropriate, and maintaining the LUCs.

e Develop a LUC strategy via an Institutional Analysis in the Feasibility Study phase
that defines stakeholders, and their ability to implement, enforce, or maintain LUCs that involve
real property restrictions. Evaluate if the proposed LUCs are consistent with DoD policy and
applicable real estate laws, if appropriate.

e Include a description and rationale for the reasonably anticipated future land use or
other exposure scenario used to select the remedy in the environmental restoration ROD for
responses that include LUCs.

e Develop a LUC Implementation Plan that defines roles and responsibilities of parties
involved. The LUC Implementation Plan shall include arrangements for a ROD with LUCs to be
available to the public and future owners and operators, to provide notice of the restrictions that
apply to the property and the conditions that will exist upon completion of the remedy.
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o Institute a process to review and evaluate the effect on human health, safety, and the
environment of proposed land use changes for areas covered by LUCs. Where performed as part
of the environmental restoration process and as required by CERCLA, FYRs and LTM may
provide convenient opportunities for the USACE to concurrently review LUCs. At that time, the
integrity of the LUCs shall also be reviewed for their continued effectiveness (e.g., assessment of
whether zoning and land use is still consistent with the use restrictions). If a change or proposed
change in land use may affect the continued protectiveness of the selected remedy, the party
responsible for the use change may be a responsible party under CERCLA Section 107. Such a
responsible party may be required under CERCLA to discontinue the change in use or undertake
additional remedial actions to be protective. For additional information, see USEPA OSWER
Directive No. 9355.7-04 and USEPA OECA, Enforcement Discretion Guidance Regarding
Statutory Criteria for Those who May Qualify as CERCLA Bona Fide Prospective Purchasers,
Contiguous Property Owners, or Innocent Landowners (“Common Elements”), 29 July 2019.
Consult with the Office of Counsel in these situations. It is not the responsibility of the FUDS
program to implement additional remedial actions to allow use changes on the property that are
inconsistent with the existing remedial action. See also, paragraph 4.3.9.9, below.

e Update LUC information in FUDSMIS for upward reporting to HQUSACE, Army,
and OSD.

4.3.9. Five-Year Review (FYR). A CERCLA FYR is required at projects if the final
CERCLA remedy addressing DERP eligible CERCLA contamination executed by the FUDS
Program does not allow for UU/UE. [See 40 CFR 300.430(f)(4)(i1).] The purpose of the FYR is
to determine, on a periodic basis not to exceed five years, if the selected remedy remains
protective of human health, safety and the environment. USACE shall comply with CERCLA,
the DoDM 4715.20, and applicable EPA guidance in performing FYRs. In addition to
requirements identified in OUSD(ESOH) Memorandum, 2 Jun 2014, Subject: Five-year Review
Procedures—Update to DoD Manual (DoDM) 4715.20, “Defense Environmental Restoration
Program (DERP) Management”, USACE shall follow the following procedures.

4.3.9.1. When discussing UU/UE related to a response action at a FUDS Property, a
UU/UE determination only considers DERP eligible CERCLA contamination. Where DERP
eligible CERCLA contamination for execution by the FUDS Program exists on a FUDS Property
that is physically and geographically separate from contamination that is the responsibility of
others, FUDS can achieve UU/UE for the project while other areas of the property do not
achieve UU/UE. For additional information about Five Year Reviews, refer to EPA/540-R-01-
007.

4.3.9.2. Statutory Versus Policy Review. A statutory review is required when, upon
completion of the remedial action selected under CERCLA Section 121, DERP eligible
CERCLA contamination for execution by the FUDS Program will remain on-site at levels that
do not allow for UU/UE. A policy review shall be conducted when the remedial action will not
leave contaminants above levels that allow for UU/UE, but will require five or more years to
complete (e.g., a pump and treat remedy for groundwater that will ultimately achieve UU/UE for
groundwater but that will take 30 years to complete). The same process applies to both types of
reviews.
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4.3.9.3. Trigger date.

4.3.9.3.1. For the first project at a FUDS property with a selected remedy requiring either
a policy or statutory FYR, the first FYR shall be completed by USACE no later than five years
after the initiation of the on-site field work for RA-C, or if RA-C is not required, then the on-site
field work for the RA-O activities. If neither RA-C nor RA-O is required, the first FYR shall be
completed no later than five years after the signature date of the ROD that requires only LTM.
Subsequent FYR reports shall be signed by USACE no later than five years after the signature
date of the previous FYR report. New projects subject to FYR requirements at the same property
will be incorporated into the next scheduled FYR at the property or follow the requirements for
"a first project at a FUDS property" if not practicable to include it in a FUDS property wide
FYR. FYRs may be conducted earlier or more frequently than every five years, if needed, to
ensure the protection of human health and the environment.

4.3.9.3.2. Prior to recording the trigger date and due date for the first FYR in FUDSMIS,
the PM District shall consult with the EM CX and the Division PgM. Refer to Chapter 6 for
FUDSMIS required data elements.

4.3.9.4. EM CX Review of FYR Reports. FYR reports for HTRW and MMRP projects
require independent technical review in accordance with Chapter 7 prior to release to regulators
or other stakeholders.

4.3.9.5. Signature Authority. The PM District Commander shall sign the completed FYR
report.

4.3.9.6. Submittal to Regulators. USACE shall provide the lead regulator adequate
opportunity for their timely review and comment of the draft FYR report. Regulator comments
pertaining to remedy protectiveness shall be addressed. Addressing comments not pertaining to
remedy protectiveness is discretionary. If within 30-calendar days the lead regulator does not
provide comments or request additional review time (not to exceed 60-calendar days in total), the
District may finalize the Five-Year Review Report. For FUDS Properties on the NPL, the
Interagency Agreement (IAG) may contain additional requirements concerning regulatory
review.

4.3.9.7. Duration of FYRs. Five-Year Reviews shall be conducted at a FUDS Property if
the selected remedial actions for individual FUDS Projects on the property result in DERP
eligible CERCLA contamination for execution by the FUDS Program remaining above levels
that allow for UU/UE. If a project on a FUDS achieves UU/UE for DERP eligible CERCLA
contamination for execution by the FUDS Program, that decision will be documented in the last
FYR report and the reviews ceased for that project. If UU/UE for DERP eligible CERCLA
contamination for execution by the FUDS Program is achieved for all projects on a FUDS, that
decision will be document in the last FYR report on the FUDS and reviews for that property
ceased.

4.3.9.8. FYR Team. The FYR shall be led by an independent technical professional not
involved with the implementation of the selected remedy.
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4.3.9.9. When the Remedy is Determined to be Not Protective. If the FYR determines
that a remedy is no longer protective, the FYR Report shall identify the reasons and include
recommendations concerning the steps necessary to achieve protectiveness. The FYR will
include monitoring to determine if the ROD and any LUCs associated with the remedy are
available to the public, including current and future owners and operators. If the remedy is no
longer protective because of the actions of other parties that interfere with or impede a remedy,
those parties may incur liability for correcting the remedy. See CERCLA Section 107(r)(1).
Consult with your Office of Counsel in these situations.

4.3.9.10. Addressing Sites with only Petroleum, Oil or Lubricants (POL) or similar
contaminants not covered under CERCLA. By definition, petroleum is not a CERCLA hazardous
substance or pollutant or contaminant and a FYR is not required for response actions that address
POL or similar contaminants not covered under CERCLA. In these cases, Divisions and Districts
should evaluate and coordinate with HQUSACE on a site-specific basis whether a non-CERCLA
response would benefit from an appropriate periodic review. For those non CERCLA response
actions where it is determined by HQUSACE that a periodic review is appropriate, refer to
Chapter 6 for the process to document the review in FUDSMIS for upward reporting.

4.3.9.11. FYRs Shall Not be Conducted as Part of a Removal Action. FYRs are not
required for removal actions.

4.3.9.12. FYR Shall Account for the Vapor Intrusion (VI) Exposure Pathway. In
accordance with DoDM 4715.20, the FUDS PM District will evaluate whether contamination in
the soil or groundwater poses a potential for unacceptable risk from vapor intrusion into
overlying or nearby existing structures at FUDS properties. The FUDS PM District will evaluate
the potential for a complete vapor intrusion pathway into overlying or nearby structures during
the Site Inspection (SI) or Remedial Investigation (RI). The FUDS PM District will not
document future vapor intrusion exposure risk from future construction of habitable buildings,
but will provide notification to the landowner of potential vapor intrusion risks. (Note: DoDM
4715.20, paragraph 6.c.(4) does not apply to FUDS.) This may take the form of providing a copy
of the SI or RI to the owner and, as appropriate, an operator. The FUDS PM District will conduct
appropriate response actions for a vapor intrusion pathway in existing structures when the
potential for vapor intrusion of volatile chemicals exists and a site-specific assessment indicates
an unacceptable risk to human health due to a release to the environment that is the responsibility
of DoD and not the responsibility of any other party.

4.3.9.13. Optimization in Conjunction with the FYR. Many projects will require
substantial long-term commitment of resources for RA-O and LTM phases. These phases shall
be routinely evaluated for remedy optimization and sustainability opportunities. Refer to the
requirements for optimization as set forth in section 4.3.10. Optimization efforts will be
summarized as part of FYRs (or periodic reviews) for projects that have not achieved UU/UE.
Resulting changes to a remedy requiring modification of the ROD shall be in accordance with
subpart 300.435(c)(2) of the NCP.

4.3.9.14. Use of the 2016 EPA FYR Recommended Template. PM Districts will utilize
EPAs Five-Year Review Recommended Template for all FUDS non-NPL projects. The template
provides an approach for preparing FYR reports in a manner that is intended to reduce non-
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essential information and repetitiveness in the report. It is designed to reduce time and cost in
writing the report; reduce time and cost in reviewing the report; and increase efficiency and
consistency of FYR reports. The template can be found on EPAs FYR webpage at:
https://www.epa.gov/superfund/writing-five-year-reviews-superfund-sites.

4.3.10. Remedy Optimization. Periodic optimization reviews of projects in the long-term
RA-O (e.g., ground water extraction and treatment systems) and LTM phases with annual
operations and maintenance costs (including monitoring, sampling, and analysis) of more than
$200,000 shall be conducted no less frequently than every 5 years to assess cost-effectiveness,
protectiveness, and the reasonableness of the site exit strategy. The optimization reviews shall
also include consideration of green and sustainable remediation (GSR) practices. Note the
requirements for conducting VE studies in the RA-O phase for projects with annual cost of
greater than $2 million, as described in section 4.2.10.5. Optimization reviews may be included
as part of an overall five-year review, where appropriate, though documented separately or as an
appendix to the FYR. Such reviews shall follow the USACE Remediation System Evaluation
(RSE) process or other comparable optimization process. Additional information on the RSE
process is available from the EM CX. The review shall be conducted independently, but in full
cooperation with the PM District, and be conducted by a team of senior technical professionals
not involved with the current effort. The team members may be senior environmental staff from
a USACE district, the EM CX, other Federal agencies, or a contractor. The report summarizing
the optimization review shall be provided to the Division and the EM CX for comment. The PM
District will post the final optimization report on FUDS Docs. The EM CX shall track
implementation of report recommendations and document associated cost savings on a national
basis. Project managers are expected to reasonably consider the recommendations, to document
decisions in the project file, and to explain to the Division the basis for not incorporating
recommendations into the operation.

4.4. Removal Action Process. When appropriate, removal actions may be conducted at any
time in the remedial process for a HTRW or MMRP Project. Following a removal action (time-
critical or non-time critical), the effort shall transition back to the remedial process to determine
what additional response action is necessary to achieve the RIP or RC milestones, or project
closeout. Figure 4-3 shows the typical removal process for HTRW and MMRP Projects.

4.4.1. Removal Action Justification. A removal action is appropriate when site-specific
conditions indicate a “threat to public health or welfare of the United States or the environment”.
If an evaluation of the NCP factors and site-specific conditions does not indicate a removal
action is appropriate, the response shall proceed as a remedial response. If a removal action is
deemed appropriate based on site-specific conditions and any of the following factors, the
District PM shall complete and submit for signature a Removal Process Initiation Memorandum
(RPIM) per instructions in Appendix C. The factors justifying a removal action contained in 40
CFR 300.415(b)(2) are:

e Actual or potential exposures to nearby human populations, animals, or the food
chain from hazardous substances or pollutants or contaminants;

e Actual or potential contamination of drinking water supplies or sensitive ecosystems;
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e Hazardous substances or pollutants or contaminants in drums, barrels, tanks, or other
bulk storage containers, that may pose a threat of release;

e High levels of hazardous substances or pollutants or contaminants in soils largely at
or near the surface, that may migrate;

e Weather conditions that may cause hazardous substances or pollutants or
contaminants to migrate or be released;

e Threat of fire or explosion;

e The availability of other appropriate Federal or State response mechanisms to respond
to the release; and

e Other situations or factors that may pose threats to public health or welfare of the
United States or the environment.

4.4.2. Removal Actions — General. Removal actions generally have limited objectives
and typically are short-term actions to mitigate the imminent threat posed by a release or
threatened release of DERP eligible CERCLA contamination for execution by the FUDS
Program. Removal actions may contribute to remedial process decisions, but the remedial
process carries documentation requirements for decisions leading to RIP, RC, and project
closeout. The decision to perform a removal response to address HTRW and military munitions
and their constituents shall be based on project specific conditions and in accordance with the
NCP factors listed in paragraph 4.4.1. Long range planning and programming for removal
responses is inconsistent with the application of project specific conditions and consideration of
the NCP factors. Therefore, the planning and programming within FUDSMIS to initiate removal
responses for HTRW or MMRP Projects may only be performed during the current and budget
years. Examples of the types of actions that may be taken under removal authority include:

¢ Installing fences, warning signs, or other security or site control precautions where
humans or animals have access to the release;

¢ Installing drainage controls, for example, run-off or run-on diversion where needed to
reduce migration of hazardous substances or pollutants or contaminants off-site or to prevent
precipitation or run-off from other sources (for example, flooding) from entering the release area
from other areas;

e Stabilization of berms, dikes, or impoundments or drainage or closing of lagoons,
where needed to maintain the integrity of the structures;

e Capping of contaminated soils or sludges where needed to reduce migration of
hazardous substances or pollutants or contaminants into soil, ground or surface water, or air;

e Using chemicals and other materials to retard the spread of the release or to mitigate
its effects — where the use of such chemicals will reduce the spread of the release;
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e Excavation, consolidation, or removal of highly contaminated soils from drainage or
other areas — where such actions will reduce the spread of, or direct contact with, the
contamination;

e Removal of MEC, drums, barrels, tanks, or other bulk containers that contain or may
contain hazardous substances or pollutants or contaminants, where doing so will reduce the
likelihood of spillage, leakage, exposure to humans, animals, or food chain, or fire or explosion;

¢ Containment, treatment, disposal, or incineration of hazardous materials where
needed to reduce the likelihood of human, animal, or food chain exposure;

e Provision of alternative drinking water supply, where necessary immediately to
reduce exposure to contaminated household water and continuing until the permanent remedy is
implemented; and

e Vapor intrusion exposure mitigation for sensitive populations or documented high
exposure levels when it can be proved that indoor exposure is coming from FUDS sources.
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Conducting a Removal
Action during a
Remedial Response.
See Figure 4-1.
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Notes:

1. The Removal Process Initiation Memorandum (RPIM) is required by FUDS guidance to document the
rationale to conduct either a TCRA or NTCRA and is prepared as soon as the need for a removal action
has been determined.

2. TCRA includes the Workplans. Public involvement is still required but may occur if necessary, after
initiation of field activities. Following the TCRA, transition to the appropriate activity under either the
NTCRA or the remedial process (refer to Note 3).

3. A removal response cannot be used to achieve the RIP or RC milestones and project closeout cannot
occur directly from a removal response. In consultation with Office of Counsel, determine where to
transition to the appropriate activity under the remedial process to achieve RIP/RC and Project closeout.
4. If remedy is already underway, a ROD amendment or ESD may be required.

Figure 4-3. Typical CERCLA Removal Action Process for HTRW and MMRP Projects.
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4.4.2.1. For removal actions, the District shall designate a spokesperson to inform the
community of actions taken, respond to inquiries, and to provide information pertaining to the
release.

4.4.2.2. If the removal action only partially addressed the risk or safety concerns at the
project, and:

4.4.2.2.1. If the site is not fully characterized, the Remedial Investigation (RI) shall be
conducted or resumed.

4.4.2.2.2. If the site is fully characterized and unacceptable risk exists, the Feasibility
Study shall be conducted or resumed.

4.4.2.3. If the removal response taken adequately addressed risk or safety concerns at the
project, the project shall transition to the Proposed Plan (PP) without having to conduct an RI.

4.4.2.4. If a removal action was conducted after a final remedy has been selected, consult
with Office of Counsel for where to resume the remedial process.

4.4.3. Removal Action Approval Process. While not required by the NCP, a RPIM shall
be completed to document the rationale for proposing a removal action and shall be prepared as
soon as the need for the removal action is apparent. (See Appendix C for specific requirements
for RPIM preparation, review, and approval.)

4.4.4. Categories of Removal Actions. EPA categorizes removal actions in three ways:
emergency removal action, Time-Critical Removal Action (TCRA), and Non-Time Critical
Removal Action (NTCRA) based upon the situation, the urgency and threat of release or
potential release, and the subsequent time frame in which the action must be initiated. Each type
of removal action is discussed in detail below.

4.4.4.1. Emergency Removal Actions.

4.4.4.1.1. An "Emergency response" is the initial or immediate response to a spill or
release reported to the National Response Center, by local emergency responders (e.g., fire
protection or police) and, if found to be appropriate, by the National Response Team and/or the
Regional Response Teams. USACE shall not conduct emergency responses at FUDS to address
an HTRW or MMREP spill or release.

4.4.4.1.2. DoD only has authority to conduct emergency responses at current DoD
installations, which does not include FUDS. Further, the DERP Manual includes as an ineligible
activity immediate, short-term responses required to limit, address, or mitigate a spill or release
(e.g., activities in furtherance of an emergency or spill response plan).

4.4.4.1.3. Local emergency response authorities (by dialing 911) or EOD units may
execute emergency response actions to address HTRW or MMRP emergency response
requirements. If local emergency response authorities or EOD cannot respond, and the PM
District is aware of the situation, the District shall contact the Division who in turn shall contact
HQUSACE (if necessary) for assistance in obtaining emergency response support, if appropriate.

4-26
FUDS Handbook e 2 December 2022



This does not substitute for any requirement to notify the National Response Center if required
by CERCLA Section 103(a). The District PM shall confer with counsel if there are questions
regarding a reporting requirement.

4.4.4.1.4. After the initial response by a DoD Component EOD Unit or a local emergency
response unit, the need for a Time Critical or Non-Time Critical Removal Action under the
FUDS program may be evaluated to determine if a removal action is justified under the criteria
of the NCP, DoD policy, and is consistent with this Handbook (refer to Figure 4-3).

4.4.4.2. Time-Critical Removal Actions (TCRA). The general difference between a
TCRA and a Non-Time-Critical Removal Actions (NTCRA) is the amount of planning time that
exists before on-site activities must be initiated. A TCRA is a removal action for which less than
six months of planning time is available before on-site activities must begin. A determination
must be made and documented in the RPIM that an imminent threat to human health, safety, or
environment exists. TCRAs may be conducted for both HTRW and MMRP Projects according to
the guidance provided below. Guidance on compliance with ARARs during TCRAs may be
found in paragraph 4.6.1. TCRAs may be performed at any stage of the CERCLA response
process. A TCRA is programmed as an IRA in FUDSMIS. See paragraph 4.4.3 for approval
process.

4.4.4.2.1. TCRA Process. The typical flow of events for a TCRA is shown in Figure 4-3.
Coordination with regulators shall be performed in accordance with Chapter 9. Public
Participation requirements are found in Chapter 8 and independent technical review requirements
in Chapter 7.

4.4.4.2.2. Action Memorandum (AM). An Action Memorandum is used to describe a
TCRA and NTCRA. Consistent with the delegations for the FUDS program the approval of an
AM and signature by a general officer/senior executive service signed is required before
conducting a TCRA. In cases where action must be initiated in less than 15 working days due to
uncontrolled current exposure, the delegated official will be informed and a signed AM must be
submitted to HQUSACE within 15 working days of the start of the response and no EM CX ITR
is required. See Appendix C for content, review and approval requirements for AM. PM
Districts will ensure AM for MMRP projects with explosive hazards are coordinated with the
U.S. Army Technical Center for Explosives Safety (USATCES) prior to forwarding the AM for
approval. Support is available through the MM Design Centers and the EM CX. MMRP AM
must be coordinated with USATCES after the EM CX ITR and prior to signature. USACE shall
offer the lead regulator an adequate opportunity for their timely review and comment on the AM,
however lead regulator acceptance of the AM is not required. The AM shall describe the State
regulatory agency’s position, including whether or not that agency supports the action. The
signing of the Action Memoranda shall be entered into FUDSMIS and the AM uploaded in
FUDS Docs.

4.4.4.2.3. Administrative Record File. Because of the immediate nature of a TCRA, the
NCP does not require that the Administrative Record File be available before the implementation
of the action. However, the Administrative Record File must be available to the public for review
and comment within 60 days of the start of the fieldwork. Additional information on
Administrative Record requirements is provided in Chapter 8.
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4.4.4.2.4. Transition from TCRAs to the Remedial Process. The NCP does not contain
provisions for, or envision that, LTM activities or FYRs will be a part of a removal action. If
subsequent removal activities are not required upon completion of a TCRA, the work at the
project shall return to the remedial process at the point determined to be most appropriate (See
Figure 4-3). Removal actions may contribute to remedial process decisions, but the remedial
process carries documentation requirements for decisions leading to RIP, RC, and project
closeout.

4.4.4.3. Non-Time Critical Removal Actions (NTCRA). A NTCRA may be appropriate
when a planning period of at least six months exists from the decision to conduct a removal
action before on-site activities must be initiated. A determination must be made and documented
in the RPIM that an imminent threat to human health, safety, or environment exists. In addition,
an Engineering Evaluation/Cost Analysis (EE/CA) shall be conducted for an NTCRA. Guidance
on compliance with ARARs during a NTCRA can be found in paragraph 4.6.1. The typical
process for NTCRAs is shown in Figure 4-3. The NCP requires that the Administrative Record
File be established when the EE/CA is made available to the public. Additional information on
Administrative Records is provided in Chapter 8. Once comments on the EE/CA have been
received, considered in the selection of the removal alternative, and responses documented, an
AM shall be prepared. An NTCRA is programmed in the EE/CA, Removal Design (RmD), and
Removal Action-Construction (RmA-C) phases in FUDSMIS. See paragraph 4.4.3 for approval
process. Additional information for NTCRAs and format is available in EPA 540-R-93-057
found in Appendix A. ITR will be conducted in accordance with Chapter 7.

4.4.4.3.1. Engincering Evaluation/Cost Analysis (EE/CA). For NTCRAs, CERCLA
requires an EE/CA to be conducted whenever there is a six-month period available for planning
before on-site activities must begin.

e Preparing an EE/CA. In preparing an EE/CA, the following requirements must be
met:

o Characterize the site sufficiently to substantiate and design the removal action.

o Satisfy Administrative Record requirements (documentation of removal action
selection and public comments).

o Removal actions shall, to the extent practicable, contribute to the efficient
performance of anticipated long-term remedial action with respect to the release concerned.

e EE/CA Scoping. EE/CA scoping activities include:

o Identifying the area to be addressed under the NTCRA and designating specific areas
within the project to be evaluated as part of the EE/CA.

o Identifying properties, transportation routes, treatment and disposal facilities, and
environmental resources that may be used for, or be directly impacted by, potential removal
actions.

o Determining appropriate response mechanisms and authorities. Coordinate with
Counsel and the lead regulatory agency to identify ARARs that may be designated for a follow
on remedial action. See Chapter 9 for regulatory coordination requirements.
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o Describing the scope of subsequent EE/CA steps. Prepare statements of work and
supporting plans for each step. Identifying need and setting priorities for removals while the
EE/CA is being conducted.

o Establishing a RAB, as appropriate. For additional information on public
involvement, refer to Chapter 8 and EP 200-3-1.

o Coordinating EE/CA scoping decisions with the RAB.
o Maintaining an Administrative Record File.

o Developing an overall workplan for the EE/CA, as needed.

e EE/CA Workplan. The EE/CA Workplan (i.e., the UFP QAPP) will be used to
describe the goals, methods, procedures, and personnel used for field investigation/sampling and
data gathering activities for the EE/CA phase of the project. The EE/CA Workplan shall include
a site-specific field investigation/sampling plan, accident prevention plan, health and safety plan,
project quality control plan, Explosives Site Plan (ESP) and management plans (for MMRP
Projects), environmental protection plan, and other plans as required to support the EE/CA.

e Site Characterization. Site characterization tasks and requirements appear below:

o Describe contaminants or explosives safety hazards, release mechanisms, and
exposure pathways and receptors.

o Describe using the preliminary risk information from the PA and/or SI or information
from the RI baseline risk assessment (if available), the nature, extent, and potential impact of the
response to human health, safety, and the environment.

o Conduct field investigations in accordance with the approved workplans, which were
developed during the EE/CA scoping phase.

o Development of Alternatives. For a removal action, a limited number of alternatives
are evaluated. Removal actions are typically short-term actions with limited objectives to
mitigate the threat posed by a release or threatened release of DERP eligible CERCLA
contamination for execution by the FUDS Program.

e Comparative Analysis. A comparative analysis is conducted to assess the relative
performance of each removal action alternative in relation to its relative effectiveness,
implementability, and cost. In addition, the alternatives are to be evaluated to determine their
contribution to the efficient performance of anticipated long-term remedial action with respect to
the release concerned. The purpose of this analysis is to identify the advantages and
disadvantages among the alternatives. Key tradeoffs between the removal action alternatives
shall be documented in the EE/CA. Table 4-2 lists the objectives and criteria to be used in
comparing removal action alternatives. Based upon the criteria, the alternatives are compared
and the results are included in the draft EE/CA.
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Table 4-2
Objectives/Criteria to Be Used in Comparative Analysis of Removal Action Alternatives.

1 Effectiveness

Protectiveness
Protective of public health and community
Protective of workers during implementation
Protective of the environment
Complies with ARARs

Ability to Achieve Removal Objectives
Level of treatment/containment expected
No residual effect concerns
Maintain control until long-term solution is implemented

2 Implementability

Technical Feasibility
Construction and operational considerations
Demonstrated performance/useful life
Adaptable to environmental conditions
Contributes to remedial performance
Can be implemented in 1 year

Availability
Equipment
Personnel and services
Outside laboratory testing capacity
Off-site treatment and disposal capacity
Post removal site control (PRSC)

Administrative Feasibility
Easements or rights-of-way required
Impact on adjoining property
Likelihood of obtaining an exemption from statutory limits (if needed)

3 Cost - Capital, Post Removal Site Control (PRSC), and Present worth cost

e EE/CA Report. The EE/CA shall be written in non-technical language and be
understandable by the general community. In addition, the EE/CA must include, at a minimum:

o Executive summary;

o Site Characterization;

o Identification of removal action objectives;

o Identification and analysis of removal action alternatives;

o Comparative analysis of removal action alternatives; and

o Recommended removal action alternative.

4.4.4.3.2. Public Involvement Requirements. After the EE/CA is prepared, the District
shall publish a notice of its availability in a major local newspaper of general circulation or use
one or more other mechanisms and make the EE/CA available in the Administrative Record File
and the Information Repository for a public review and comment period for reasonable period of

time of no less than 30 days. A public meeting may be offered to explain the contents of the
EE/CA. After the public comment period is over, USACE will prepare a written response to
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significant comments received during the comment period. The response to comments will be
included in the Administrative Record File. Refer to Chapter 8 for additional information on
public involvement requirements.

4.4.4.3.3. Action Memoranda. An Action Memorandum is used to describe a TCRA and
NTCRA. After an EE/CA is completed, the PM District shall prepare an AM that identifies the
selected removal action. The AM shall be based on information contained in the EE/CA and
shall consider regulator and community concerns. An ITR in accordance with Chapter 7 is
required for removal AM prior to submittal to regulators for review and comment. See Appendix
C for additional information, content, and format for AM. Action Memoranda shall be entered
into FUDSMIS and filed in FUDS Docs.

4.4.4.4. Removal Design (RmD). The removal design includes the development of
detailed workplans, plans and specifications, and bid documents for conducting the removal
action. For MMRP Projects, the removal design also includes preparation of an MRESS or
MRCSS that must be approved by the DDESB or its designee before beginning any MEC-related
activities involving intentional physical contact with MEC. As part of the removal design for
MMRP Projects, advanced technologies should be assessed for their ability to reduce the
quantities of non-hazardous items that may be recovered, and the costs of implementing those
technologies compared to those associated in otherwise recovering the non-hazardous items.
Refer to EM 385-1-97 for basic safety concepts and considerations for MMRP Projects.

4.4.4.5. Removal Action-Construction (RmA-C). The removal action shall be conducted
in accordance with the final design. Regulatory agencies shall be notified before on-site
operations begin. For MMRP Projects, Required Explosives Safety Submissions shall be closed
out in accordance with EM 385-1-97.

4.4.4.6. Transition from NTCRAs to the Remedial Process. The NCP does not contain
provisions for, or envision that, LTM activities or FYRs will be a part of a removal action. Upon
completion of an NTCRA, the work at the project shall return to the remedial process at the point
determined to be most appropriate (See Figure 4-3). Removal actions may contribute to
remedial process decisions, but the remedial process carries documentation requirements for
decisions leading to RIP, RC, and project closeout.

4.5. Response Actions Addressing Petroleum, Oil, and Lubricants (POL).

4.5.1. Petroleum, by definition, is not a CERCLA hazardous substance or pollutant or
contaminant. Authority for the FUDS Program to respond to releases of POL is provided in the
DERP statute [10 USC § 2701(b)(2)] that allows for the “Correction of other environmental
damage (such as detection and disposal of unexploded ordnance) which creates an imminent and
substantial endangerment to the public health or welfare or to the environment”. Refer to Figure
4-4 for the decision process for response actions addressing POL.
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Figure 4-4. Decision Process for Response Actions Addressing Petroleum,
Oil, and Lubricants (POL).

4.5.2. Neither a regulatory nor a statutory definition exists for what constitutes Imminent
and Substantial Endangerment (ISE) resulting from a POL release. This Handbook cannot put
forward a fixed, quantitative definition for what constitutes an ISE as site-specific information is
required to make that determination. However, the following guidelines are provided as a basis
for determining when environmental damage from a POL-only release is sufficient to merit
establishment of a FUDS Project:

e There must be physical damage to the environment, as a threshold matter, and it must
be the source of the ISE.

e ISE risk must be greater than 10 for increased cancer risk to the affected receptors
(e.g., 107) or a hazard index greater than 1 for non-cancer health effects, as this lies outside the
acceptable risk range as defined by EPA for CERCLA hazardous substances.

e ISE does not encompass only chronic (long-term) effects from exposure to POL but
must also include an acute (immediate) adverse effect to receptors.

e ISE must be actual, not just threatened, in accordance with language of the DERP
statute. As petroleum compounds are highly susceptible to weathering and biodegradation, an
actual ISE may not be present based on current site conditions.
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e ISE must not only pose an imminent threat, but that threat must also be substantial in
nature.

4.5.3. A POL only spill shall be addressed as a CON/HTRW Project when it has been
determined that the POL release creates an ISE. Cleanup should be conducted in accordance with
American Society for Testing and Materials (ASTM E1739 - 95) Standard Guide for Risk-Based
Corrective Action Applied at Petroleum Release Sites (RBCA).

4.5.4. The FUDS Program has historically addressed POL releases from USTs and
associated piping systems under the CON/HTRW Project category using either promulgated
State UST regulations or Federal RCRA Subpart I requirements of 40 CFR 280. USACE
intention is to continue to do so. Responses to releases of POL from USTs are discussed more
thoroughly in paragraph 4.8 and illustrated in Figure 4-7.

4.5.5. If POL is co-mingled with CERCLA hazardous substances or pollutants or
contaminants resulting from past DoD activities prior to 17 October 1986, the response action
shall be performed under the HTRW Project category and be conducted in accordance with
CERCLA and the NCP.

4.6. Additional CERCLA Requirements.

4.6.1. Applicable or Relevant and Appropriate Requirements (ARARs). The District
Office of Counsel shall be consulted with regard to the determination of ARARs. CERCLA
section 121(d) requires that on-site CERCLA remedial actions attain cleanup standards,
standards of control, or other substantive requirements from Federal environmental or State
environmental or facility siting laws determined to be legally applicable or relevant and
appropriate to the circumstances. Figure 4-5 is a simple guide that identifies the key steps in an
ARAR evaluation. See NCP criteria for relevant and appropriate discussed below or in 40 CFR
300.400(g)(2). Removal actions are required to attain ARARs to the extent practicable
considering the exigency of the situation. ARARs, in conjunction with risk-based levels
developed from the risk assessment, are employed in establishing cleanup goals. The definition
of ARARs is found in two parts in 40 CFR 300.5.

The “Applicable” portion of the term is defined as:

“Cleanup standards, standards of control, and other substantive requirements,
criteria, or limitations promulgated under Federal environmental or State environ-
mental or facility siting laws that specifically address a hazardous substance,
pollutant, contaminant, remedial action, location, or other circumstance found at a
CERCLA site. Only those State standards that are identified by a State in a timely
manner and that are more stringent than Federal requirements may be applicable.”

The “Relevant and Appropriate” portion of the ARAR term is defined as:

“Cleanup standards, standards of control, and other substantive requirements,
criteria or limitations promulgated under Federal environmental or State environ-
mental or facility siting laws that, while not ‘applicable’ to a hazardous substance,
pollutant, contaminant, remedial action, location, or other circumstance at a
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CERCLA site, address problems or situations sufficiently similar to those
encountered at the CERCLA site that their use is well suited to the particular site.
Only those State standards that are identified by a State in a timely manner and
that are more stringent than Federal requirements may be relevant and
appropriate.”

In addition, CERCLA exempts on-site actions from having to comply with administrative only
requirements, including the need to obtain permits. 40 CFR 300.400(e) states:

“No federal, state, or local permits are required for on-site response actions
conducted pursuant to CERCLA sections 104, 106, 120, 121, or 122. The term
on-site means the areal extent of the contamination and suitable areas in very
close proximity to the contamination necessary for implementation of the
response action.”

Is
requirement a
CERCLA cleanup
std. or std. of
control? (1)

Is requirement
related to

START: Is
requirement
promulgated?

Is the requirement
environmental or substantive?

facility siting law?

y

By definition, the | No
requirement is ¢
NOT an ARAR. l
b

Does
requirement apply
to circumstances
at the CERCLA
site? (2)

Is State
requirement more
stringent than
Fed. equivalent?

Did the State
propose this
requirement?

Is this a State
(versus a Federal)
requirement?

The requirement
is an ARAR.

Notes:

1. Is the requirement a cleanup standard, standard of control, or other requirement that specifically addresses a
hazardous substance or pollutant or contaminant, remedial action, location, or other circumstance found at a
CERCLA site?

2. Does the requirement apply to a circumstance at the CERCLA site or where not directly applicable, is the
situation sufficiently similar such that use of the requirement is well suited to the CERCLA site?

Figure 4-5. Key Steps in an ARAR Evaluation
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4.6.1.2. The ARAR Determination Process. The District Office of Counsel must be
consulted with regard to the identification and application of ARARs. USACE identifies Federal
ARARs. Potential State ARARs are proposed by the State and evaluated by USACE for
inclusion in the final ARAR list for response actions at both NPL and non-NPL FUDS. ARARs
are identified based on site-specific factors such as contaminants present, the location, site
physical features, and actions being considered. These contribute in determining what standards
must be satisfied at the completion of the remedy. Potential ARARs should be identified in the
RI, and will be identified, as appropriate for the site release, for the review of alternatives in the
FS. Table 4-3 shows USACE and State roles in identifying and attaining ARARs and at what
point in the CERCLA process this should be done. If the State submits proposed ARARs after
the point identified in Table 4-3, they are not required to be evaluated.

4.6.1.3. ARAR Waivers. Proposed ARAR waivers must be documented and justified in
the detailed analysis of alternatives in the FS as well as in the Proposed Plan and done in
consultation with the PM District Office of Counsel. Final ARAR waivers are to be documented
and explained in the ROD. The following waivers are applicable under 40 CFR
300.430()(1)(i1)(C) of the NCP:

e The action taken is only part of a total remedial action that will attain the ARAR
when completed.

e Compliance with the ARAR at the site will result in greater risk to human health and
the environment than alternative options.

e Compliance with the ARAR is technically impractical from an engineering
perspective.

e The remedial action selected will attain a standard of performance that is equivalent
to that required under the otherwise applicable requirement through use of another method or
approach.

e With respect to a state requirement, the state has not consistently applied or
demonstrated the intention to consistently apply the promulgated requirement in similar
circumstances at other remedial actions within the state. See paragraph 4.6.1.4 for additional
information.

4.6.1.4. Inconsistent Application of State Standards. When a State standard proposed as
an ARAR allows for discretionary application and/or enforcement, the standard cannot be an
ARAR. A State standard is only a standard that can become an ARAR if the promulgated rule,
by its own provisions, does establish objective, consistent requirements. In addition, the State
must apply the standard consistently or the agency is allowed to waive the ARAR.

4.6.1.5. Exceptions to ARARSs for Removal Actions. Though not required to designate or
attain ARARSs the extent to which ARARs may be attained during removal actions depends upon
site-specific conditions. If remedial ARARs are determined at the time of the removal action, the
removal actions must attain ARARSs to the extent practicable considering the exigency of the
situation, the impact of the ARAR on the cost and duration of the removal action, and subsequent
remedial actions planned for the project. Chemical-specific ARARs may not have to be attained
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during a removal action if the removal action is part of an ongoing or subsequent remedial action
that will attain ARARSs.

4.6.1.6. Technical Impracticability (TI) ARAR Waiver. Whenever a TI waiver is
anticipated at a project, a TI evaluation must be conducted. A typical TI evaluation should
consist of a concise stand-alone report or a separate section in a site characterization document
such as a FS. Reviews of the TI evaluation will require project-specific decisions regarding data
sufficiency, methods of data analysis, and the selection of appropriate alternative remedial
strategies where total restoration is technically impracticable. Each of these facets of a TI
decision is potentially complex and resource intensive. Further information regarding T1 waiver
implementation may be found at EPA OSWER Directive 9355.5-32 and EPA 540-R-93-080.

Table 4-3
USACE and State Roles in Determining ARARs.

CERCLA PHASE USACE State

State is requested to propose potential
ARARs within 30 working days of receipt of

RI/FS Scoping Identify potential Federal ARARSs. request [40 CFR 300.515(h)(2)] or within the
time period specified in the IAG for NPL
properties.
Remedial State is requested to recommend if there are

Review Federal potential ARARSs.

Investigation more stringent State ARARSs.

ARARs for each alternative are identified to
determine if they can be satisfied when the
Feasibility Study remedy is complete, along with whether the | State is requested to recommend if there are

alternative will be protective. If any ARARs more stringent State ARARs.
need to be waived, the reasoning must be
provided.
ARARs and associated waivers are State is provided adequate opportunity for
Proposed Plan . .
documented. timely review and comment.

ARARs are designated and the selected
alternative must describe how it will be able State is provided adequate opportunity for

to attain ARARs, or if any ARARs are timely review and comment of the draft ROD.

waived in compliance with CERCLA.

Record of Decision

Ensure that technical specifications will State is provided adequate opportunity for

Remedial Design result in a remedy that attains ARARs. timely review and comment.

Not required to designate or attain ARARs.

May identify and attain ARARs if follow on

Removal Action remedial action is anticipated, to the extent

practicable considering the exigencies of
the situation. [40 CFR 300.415(j)]

State is provided adequate opportunity for
timely review and comment.

4.6.2. Voluntary State Cleanup Programs. Pursuant to the DERP statute, FUDS response
actions are conducted under CERCLA and DERP authority. As such, USACE may not
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participate in state voluntary cleanup programs. However, USACE shall coordinate DERP
response actions with the lead regulator as further discussed in Chapter 9.

4.6.3. Consultation. Questions regarding the USACE’s responsibilities for complying
with consultation processes, such as those in the National Historic Preservation Act (NHPA) and
the Endangered Species Act (ESA), frequently arise with respect to FUDS remediation activities.
Administrative processes such as NHPA and ESA consultation do not apply to CERCLA
response actions conducted entirely on-site. While the consultation processes for statutes such as
these are not applicable to CERCLA response actions, the ESA may impose underlying
substantive requirements with which we must comply. Office of Counsel shall be consulted with
questions regarding what requirements apply to CERCLA response actions, and questions on this
matter from individuals or other agencies shall be referred to Counsel for resolution. The PM
shall elevate disputes through the programmatic chain of command to HQUSACE. For
discussion on interactions with federally recognized Indian tribes, see paragraph 9.4.

See EM 200-1-15 for further information on ecological and cultural resources planning
related to ESA and NHPA for munitions response projects. Guidance in this EM would also be
relevant for HTRW response actions. Below are points to assist PMs in discussing the issue with
states and governmental resource agencies:

4.6.3.1. The FUDS response action will take into consideration NHPA and ESA issues as
part of the CERCLA response action.

4.6.3.2. The agencies implementing the NHPA and ESA shall be coordinated with before
the initial site visit if help 1s needed to determine if protected resources (historic or species) exist
on the property. If it is determined that there may be protected resources on-site, those agencies
shall be provided adequate opportunity for their timely review and comment on site-specific
project workplans before on-site work is performed.

4.6.3.3. In order to integrate consideration of issues such as historic preservation and
endangered species, the PM District must coordinate with regulators and resource agencies and
consider their input as part of the CERCLA process.

4.6.3.4. The law recognizes the benefit of avoiding duplicative process and procedure,
and as such, it does not require that formal consultation under other statutes be performed as long
as the CERCLA process considers those other statutes’ substantive requirements in the remedial
process.

4.6.3.5. Regulatory and resource agencies will be coordinated with and their concerns
will be addressed under the CERCLA process, but formal consultation under other statutes will
not be conducted at a CERCLA site.

4.6.3.6. If the regulatory or resource agency wishes to further discuss legal requirements,
the District will provide a POC in the Office of Counsel.

4.6.4. Off-Site Disposal of CERCLA Wastes. The CERCLA off-site rule [40 CFR
300.440] is triggered whenever a response action requires the transfer of contaminated media or
other CERCLA waste to an off-site facility for treatment or disposal. The purpose of the off-site
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rule is to ensure that waste leaving a FUDS Property is properly handled to avoid creating
another CERCLA site in the future.

4.6.4.1. It is important during the design phase that an appropriate treatment/disposal
facility is identified and selected to receive project wastes. The status of a given facility will be
established by contacting the EPA region in which the facility is located. If additional
information is desired, the State RCRA agency can be contacted.

4.6.4.2. A hazardous waste manifest is the document used for tracking hazardous waste in
the RCRA “cradle-to-grave” management scheme. Whenever hazardous wastes are transported
off-site, a manifest that describes the hazardous waste in detail must be prepared, including land
disposal restriction notifications. Detailed guidance can be found in AR 200-1 and EP 415-1-
266.

4.6.5. Natural Resource Injury (NRI). This section contains requirements of CERCLA
and the NCP pertaining to Natural Resource Trustee notification and coordination. Because DoD
no longer owns FUDS Properties, DoD is not a Trustee at FUDS.

4.6.5.1. ER-FUDS funds shall not be used to assess natural resource damages, to enhance
or restore natural resources beyond CERCLA remediation requirements, or to compensate
Trustees directly or indirectly.

4.6.5.2. The DERP Manual provides guidance and detailed instructions on how to comply
with NRI requirements.

4.7. Special Considerations for Munitions Response.

4.7.1. Projects Addressing Small Arms Ranges. Response actions for ranges used for
small arms training will be conducted under the MMRP project category addressing MC (e.g.,
lead and/or PAHs). Small arms ammunition retrieved or recovered during a response and
intended for off-site disposal should be processed under the procedures of DoDI 4140.62 as
Material Potentially Presenting an Explosive Hazard (MPPEH).

4.7.2. Chemical Warfare Materiel Responses and Related Activities. There are special
considerations for munitions response involving chemical warfare materiel. Coordinate with the
CWM Design Center as discussed in Chapter 2.

4.7.3. Advanced Geophysical Classification (AGC). Response actions at FUDS MRSs
will consider the DoD-developed munitions response advanced geophysical classification
process to improve the efficiency of cleaning up munitions and to focus its resources on
addressing the potential explosives safety risks at MRSs. See Chapter 7 for AGC data
specifications and requirements.

4.7.4. Construction Support at FUDS.

4.7.4.1. USACE can only perform construction support activities as part of a CERCLA
response, either removal or remedial, subject to the procedures and limitations that apply under
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CERCLA, and after the review and approvals required for FUDS munitions response action
decisions. DoD requirements for construction support are discussed in DESR 6055.09.

4.7.4.2. USACE may consider requests to perform construction support from current
property owner(s) at any time prior to project closeout if it is consistent with the current or
reasonably anticipated future land use for the property. A munitions response action that includes
some form of construction support may only be considered for a Munitions Response Area
where there will be unacceptable risk after a remedial action due to a change in land use that is
reasonably anticipated at the time of the remedial action decision. USACE will evaluate and
document a determination of the reasonably anticipated future land use in the RI, FS, PP and
ROD, based on information provided by owners, State and local governmental entities that
control land use planning and zoning, and other reliable sources that provide evidence to support
the determination. The final determination will be documented by USACE in the ROD.

4.7.4.3. For requests prior to final remedy selection, the PDT may perform construction
support as part of munitions response actions under CERCLA for any approved project phase,
when appropriate and consistent with DESR 6055.09 for property not controlled by DoD.
Construction support may be performed for intrusive activities in an area with a moderate to high
probability of encountering MEC, if the appropriate project personnel are already present or will
be present on the MRS and the construction support activities support the overall planned or
ongoing field work.

4.7.4.4. A PDT may evaluate a remedial alternative for a contingent remedial action, in
the form of construction support, in an area where a documented reasonably anticipated future
land use will but does not immediately pose an unacceptable risk (e.g. a vacant property that is
planned for construction of a new building or a road or regular maintenance activities). A
contingent remedial alternative would defer actions to clear MEC until there is a firm schedule
and specific plans for the contingent activity that will create a risk requiring the remedial action
construction support. The contingent remedial action would be focused to address the exposure
pathways that will be created by the planned intrusive project and would be documented in an
ESD or a ROD amendment. The contingent remedial action shall only be considered for
inclusion as part of the selected remedy where there will remain a moderate to high probability
of encountering MEC (as defined in the DESR 6055.09) for a documented reasonably anticipated
future land use after the remedial action objectives have been met. Construction support as part
of a contingent remedial action in such cases will be provided per the approved RESS.
Contingent remedial actions with construction support must be planned in advance and cannot be
provided on an “as needed” or “on call” basis.

4.7.4.5. For requests after final remedy selection, the PDT will evaluate the request and
available information and, in consultation with Office of Counsel, determine (1) whether the
suggested performance of construction support is consistent with the selected remedy in the
Record of Decision, and (2) if the requester’s schedule can be reasonably accommodated,
including with regard to budgeting, contracting, and the FUDS workplan. Additional remedial
requirements caused by a change in land use at a MRS that are incompatible with the selected
remedy are considered to be the responsibility of the party proposing the change. The ROD and
any LUC Implementation Plans will be provided to the requesting owner or operator to explain
the final remedy. Any action taken by an owner or operator after a remedy is selected that
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impedes or interferes with the protectiveness of the selected remedy affects the liability of that
party. Proposed development on a MRS with a remedy that has achieved response complete and
where no further actions are included in the selected remedy, will not be grounds to reconsider
the selected remedy. For additional information, see CERCLA §107(r)(1), and USEPA OECA
Guidance dated 29 July 2019 and USEPA OSWER Directive 9355.7-04.

4.7.4.6. USACE construction support will not be performed when there is a low
probability of encountering MEC (as defined in the DESR 6055.09), or where USACE has no
plans to perform a munitions response action, or the planned FUDS munitions response action
schedule is not compatible with the schedule or plans for activities requiring construction
support. When the requested support does not meet the criteria above, USACE will advise the
requestor may proceed with their proposed activity at the MRS and should consider procuring at
their own expense the services of qualified UXO contractors. USACE will not recommend or
endorse a specific contractor or others providing these services but will refer the requestor to the
appropriate regulatory agency for coordination. USACE will also provide the public safety
education materials (e.g., the 3Rs Construction Guide) that advise of precautions to take if
munitions are suspected or encountered.

4.7.4.7. A request for construction support is not, in and of itself, an appropriate
consideration for elevating a munitions response action at an MRS of lower relative priority
above one of higher priority. Given available funding and the large number of MRSs, it is not
possible for USACE to perform construction support in answer to every request based solely on
a landowner or other party’s decision and schedule for development.

4.8. Cleanup Actions for CON/HTRW with Petroleum Underground Storage
Tanks and BD/DR Projects that do not Follow the CERCLA Process.

4.8.1. General. BD/DR and petroleum CON/HTRW Projects address conditions that are
not regulated under CERCLA or the NCP and therefore do not follow the CERCLA process for
response actions as do HTRW and MMRP Projects. Containerized wastes that are CERCLA
hazardous substances or pollutants or contaminants shall be categorized as an HTRW Project,
not a CON/HTRW Project. For CON/HTRW Projects already initiated that address CERCLA
hazardous substances or pollutants or contaminants, response actions shall follow the CERCLA
process under the CON/HTRW Project and shall not be changed to an HTRW Project. Refer to
paragraph 3.4.6.6 for requirements involving incidental DERP eligible CERCLA contamination
for execution by the FUDS program if encountered on BD/DR or CON/HTRW projects.

4.8.2. BD/DR Projects. Response actions at BD/DR Projects are conducted to mitigate
safety hazards resulting from structures that were unsafe at the time of transfer from DoD.
Because BD/DR Projects do not involve a response action to a hazardous substance or pollutant
or contaminant, they are not regulated under CERCLA or the NCP, nor are they regulated under
other specific set of environmental requirements. Rather, response actions for BD/DR Projects
are executed according to the process shown in Figure 4-6. BD/DR projects should proceed
through the Rm-D and RmA-C phases to achieve RC since the response action is designed to
remove and appropriately dispose of the debris. If an actual or threatened release of DERP
eligible CERCLA contamination for execution by the FUDS Program is identified during the
BD/DR action and is not incidental to the BD/DR project, the actual or threatened release shall
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be addressed in accordance with CERCLA through an action under the HTRW or MMRP
category project, as described in paragraph 3.4.6.6.

See Figure 3-1
for Approved

Project

BD/DR projects
approved in
the INPR

v

Remaoval Design
(RmD)

v

Removal Action-
Construction
(RmA-C)

v

Response
Complete (RC)

—Y

Project Closeout

| —

Figure 4-6. Non-CERCLA Process for BD/DR Projects.

4.8.3. CON/HTRW Projects. CON/HTRW Projects shall only be identified for
petroleum, oils, and lubricants (POL). See Chapter 3 for further information. Containers of
CERCLA hazardous substances or pollutants or contaminants shall be categorized as HTRW
Projects and response actions shall follow the CERCLA process. Examples of projects that shall
follow the CERCLA process include, but are not limited to the following:

e Leaking transformers or other electrical equipment containing polychlorinated
biphenyls (PCBs)

e Drums of waste solvents, pesticides, etc.

Underground or above ground tanks containing hazardous substances or pollutants or
contaminants
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4.8.3.1. Response Actions Addressing POL in Aboveground Storage Tanks (ASTs) and
Other Containers3. CON/HTRW Projects involving Aboveground Storage Tanks (ASTs) for
POL and their associated piping systems, and other containers of petroleum are not regulated
under the CERCLA process or by RCRA Subtitle I or EPA approved State UST programs. State
standards may be used to establish cleanup levels. If the State has not established AST cleanup
levels, Districts may conduct cleanup in accordance with the American Society for Testing and
Materials (ASTM, E1739 — 95(2015) Standard Guide for Risk-Based Corrective Action Applied
at Petroleum Release Sites (RBCA). Refer to Figure 4-7 for AST that meets definition of an
UST.

4.8.3.2. Response Actions Addressing POL in Underground Storage Tanks (USTs). USTs
containing POL are regulated under the RCRA Subtitle I requirements of 40 CFR 280 or an EPA
approved state POL cleanup program. Refer to the ASTM Risk Based Corrective Action Applied
at Petroleum Release Sites process for discretionary guidance. USTs include storage and
distribution systems (i.e., piping systems) if 10% or more of the total system volume is beneath
the surface of the ground. CON/HTRW Projects involving the removal of underground storage
tanks shall follow the process shown in Figure 4-7. If a CON/HTRW Project requires long-term
corrective action (e.g., follow on soil and groundwater investigations, soil vapor extraction,
groundwater treatment, etc.), the corrective action shall be conducted as part of the original
CON/HTRW Project rather than opening an HTRW Project for the long-term corrective action.
The FUDSMIS response process should remain in the RmA-C phase until cleanup levels are
achieved. This could include groundwater monitoring to determine if site releases meet cleanup
levels. Once cleanup levels are met, the project would move to RC.

3 See paragraph 4.8.3.2 for when an AST and associated piping systems may be classified as a UST based on total
system volume that is below ground.
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Figure 4-7. Non-CERCLA Process for CON/HTRW Projects
Involving POL USTs.

4.9. Project Closeout.

4.9.1. A FUDS Project shall be closed out when documentation is in place to support that
DoD responsibilities pertaining to DERP eligible CERCLA contamination for execution by the
FUDS Program at a project do not pose a threat to public health, safety, or the environment. The
Closeout Process is initiated when the PDT determines there is no further action required under
the FUDS Program to address DoD responsibilities for that FUDS Project and therefore a project
closeout determination may be made and documented in FUDSMIS. This is equivalent to Site
Closeout as defined in DERP policy.

4.9.2. Key objectives of the closeout are to ensure that:

e Monitoring Wells are closed in accordance with applicable State and local regulations
prior to project closeout.

4-43
FUDS Handbook e 2 December 2022




e Investigative Derived Waste are properly disposed of in accordance with applicable
Federal, State, and local regulation prior to project closeout.

e RCRA generator status and EPA ID numbers are deactivated upon completion of
work on the project.

e Real estate agreements are closed.

e USACE formally documents the closeout decision using Worksheets 6-2 or 6-3 in
Chapter 6.

e Procedures specified in the NCP at 40 CFR 300.425(e) for deletion of FUDS
Properties/Projects from the NPL are implemented.

e FUDS programmatic project closeout requirements are completed in the last available
phase of the project. Refer to Chapter 6.
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CHAPTER 5
Potentially Responsible Party (PRP) Projects

5.1.  Potentially Responsible Party (PRP) Mission Goals.

5.1.1. Pursuant to DoDM 4715.20, USACE personnel working on the FUDS program
will identify other PRPs and refer the information to a PRP District for evaluating the
establishment of a PRP project. At the earliest practical point in the process, the PRP District will
coordinate with CECC-E and DOJ to discuss legal issues and the potential for settlement.

5.1.2. USACE focuses its PRP efforts toward early settlement of any DoD liability with
other PRPs. The PRP mission goal is to negotiate a fair and equitable settlement with other PRPs
who already either have or will take the response action and will provide a release of DoD
liability under CERCLA, other applicable environmental laws, and rules of common law in
exchange for payment of the Federal contribution share by the United States. These settlements
should consider and credit any DoD cost contribution made toward investigating and remediating
contamination using FUDS or other DoD funds. Payments of such settlements or any court
judgment is not eligible for payment using Environmental Restoration (ER) FUDS
appropriations and are certified by DOJ for payment by the Department of Treasury from the
Judgment Fund, as they reflect a settlement of a claim of liability against the United States
associated with past DoD activities.

5.1.3. Under the PRP project, USACE assists DOJ with its PRP settlement or litigation
efforts.

5.1.4. The pursuit of early resolution of liability with other PRPs is based on the
following:

5.1.4.1. Fiscal law restraints, which prevent knowingly using ER-FUDS funds to clean up
contamination which is the responsibility of non-DoD parties;

5.1.4.2. Consistency with statutory policy that the “polluter pays” for contamination for
which it is liable and that general taxpayer funds should not be used to relieve other PRPs of
their liability under CERCLA or enable them to ignore their responsibility;

5.1.4.3. Avoidance of protracted diversion of FUDS appropriations to sites where other
parties are responsible, thus limiting available FUDS funding for sites where DoD has the sole
responsibility to perform response actions;

5.1.4.4. Facilitate expediting cleanup activities through settlements that resolve Federal
government responsibility and provide up-front funding for site response actions that are then no
longer dependent upon the government appropriation process or prioritization;

5.1.4.5. Support cleanup of divisible areas of DoD only contamination; and
5.1.4.6. ER-FUDS appropriations are only available to be used to address past DoD

responsibilities. As such the FUDS Program must avoid knowingly using such funds to address
response costs that are the responsibility of other PRPs. This also prevents the resource intensive
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efforts involved in cost-recovery or contribution actions by the DOJ, and the concern that the
burden of proof will unnecessarily be shifted to the United States with respect to litigating the
responsibility of others, and the likely limited return of federal expenditures from cost recovery
actions, in general. Cost sharing agreements using ER-FUDS funds are prohibited.

5.1.5. PRP negotiations should strive to resolve all DoD liability for contribution to and
indemnification for potential claims, including those based on CERCLA, RCRA sections 7002 or
7003, and any other applicable law. It is recognized that this is a matter of negotiation by DOJ
and may affect other terms of the settlement; however, it is generally considered in the best
interest of the United States to fully resolve all possible liability for environmental response
actions in a single comprehensive settlement.

5.1.6. Ensure PRPs do not receive payments from the United States based on duplicate
claims for cost reimbursement or other value from other Federal sources, e.g. DoD contracts,
grants, or cooperative agreements, or that allow a PRP to receive payments that exceed their
recoverable response costs.

5.2.  Responsibilities. General organizational responsibilities for USACE elements are
discussed in Chapter 2. A PRP project is the FUDS program funding mechanism that allows
USACE to investigate and evaluate DoD responsibility at a site when it is discovered that
another party may be responsible for all or part of the contamination at the site. A PRP project
includes situations where other parties initiate discussions with the FUDS Program, and support
to DOJ is provided when DOJ represents the United States regarding claims or potential claims
associated with FUDS. Owing to the unique nature of PRP projects, the roles and responsibilities
related to the execution of PRP projects are further supplemented below.

5.2.1. Overview of PRP Project Identification and Responsibilities.

5.2.1.1. Pursuant to DoDM 4715.20, whenever DoD is not the sole source of
contamination and the conditions for a PRP project are applicable at a FUDS, USACE will
identify the potential for other PRPs and refer the information to a PRP District for establishment
of a PRP project. The Office of Counsel will engage with the Department of Justice (DOJ) at the
earliest practicable point regarding the resolution of DoD liability at the site once discussion with
the regulators and/or PRPs has been initiated. Requests for DOJ assignment of a trial attorney to
assist on a PRP project will be prepared by the PRP District Counsel, submitted through the
Division Counsel to CECC-E, which will refer the request to DOJ as determined appropriate.
The goal of the discussions is for Dol to resolve any potential United States liability associated
with DoD and any other involved Federal agency by contributing a fair share of the cost of any
necessary cleanup which would be performed by another party.

5.2.1.2. Consistent with this goal, the FUDS program has established procedures to
identify other PRPs and coordinate with DOJ. The primary goal of FUDS involvement in PRP
matters is to resolve any DoD liability in an equitable and fair manner. For the FUDS program
like most other Federal programs, any settlements of United States liability are negotiated and
approved by the DOJ in consultation with agency counsel. The settlement amount or any court
judgment is submitted by the DOJ for payment by the Department of the Treasury from the
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Judgment Fund established by 31 USC §1304. DERP funds may not be used for such payments.
(DoDM 4715.20)

5.2.1.3. PRP projects should be established in accordance with this Chapter, Chapter 3,
and Appendix B.4.1.6 at any point in the process where evidence reveals that DoD is not the sole
source of contamination and parties other than DoD may be responsible for a release or the threat
of release of contamination at a property. Upon finalization of the INPR, Project Management
responsibility for PRP projects will reside with the designated PRP District for the geographic
location of the FUDS property. The Office of Counsel is the lead for PRP projects and must be
consulted regarding all project execution decisions. The designated PRP District will manage
execution of all activities under the PRP project and will respond to all inquiries or allegations
concerning the affected FUDS property, past DoD activities at the site, and USACE activities
under the FUDS program. If USACE must be involved with the site after settlement, the PRP
District remains the PM of the PRP project, has the responsibility for ensuring compliance with
the terms of any settlement agreement as determined by the Office of Counsel, and determines,
in coordination with CEMP-CED, which USACE element will perform any required work.

5.2.1.4. Immediately upon receipt, inquiries or allegations of DoD responsibility from a
third party will be referred to the Office of Counsel at the designated PRP District. If a PRP
project has not yet been established, the PRP District will promptly make a decision whether a
PRP project will be recommended, and as appropriate, notify the non-PRP FUDS PM District if
different from the PRP District. No PRP project may be established without coordinating with
and obtaining the concurrence of CECC-E.

5.2.1.5. All USACE elements must recognize that maintaining attorney-client privilege
and attorney work product privilege may restrict the type of information that may be disclosed
outside of counsel channels. Requests for release of information or records related to a PRP
project from any source will be referred to the PRP District Office of Counsel.

5.2.1.6. After a PRP project has been coordinated with CECC-E and approved by the
Division, the lead regulator will be notified and provided contact information for the assigned
PRP District PM and PRP District Counsel. If the regulator requests copies of documents related
to the PRP project, the request will be referred to the PRP District Counsel. See paragraph 5.7.1
for additional information.

5.2.2. PRP District.

5.2.2.1. PRP District Commander. The PRP District Commander, through the Office of
Counsel, is responsible for implementing actions associated with PRP projects. The PRP District
Commander will ensure adequate resources are provided from available funding to the Office of
Counsel and PM office for PRP projects.

5.2.2.2. PRP District Project Manager (PRP PM). The Project Manager for the PRP
Project resides at the PRP District. The PRP PM is responsible for providing adequate and
accurate PRP project data in FUDSMIS that are required for planning, programming, budgeting,
execution, and reporting. The PRP PM participates with Counsel at the PRP District in the
negotiation effort, in reviews and comments on scopes of work (SOW), and is a participant in the
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negotiation and settlement process. The PRP PM is responsible for assembling the Project
Delivery Team. The PRP PM, at the direction of the PRP District Counsel, arranges for the
following research work, if found to be useful to the representation of DoD and United States
interests and worth the cost, using either in-house team members or support contracts: historical
and technical research, a PRP Litigation Report (PLR), or other project support requirements.
The PRP PM coordinates the resolution of any technical issues to assist counsel. The PRP PM
reviews and comments on PRP documents, coordinates technical input to the historical analysis
and cost allocation reports and all technical support to the project, if any, in consultation with the
PRP District Counsel. The PLR is a privileged document and must be appropriately marked. The
document is attorney work product and internal to USACE and as such only the Office of
Counsel may distribute the document. Reference of this document to outside parties should be
restricted. For further guidance see paragraph 5.7.1.

5.2.2.2.1. If the PRP District is different than the FUDS PM District for non-PRP projects
located on the same property, the PRP PM is responsible for keeping the FUDS non-PRP PM
District informed regarding PRP projects and will approve the FUDS property MAP prepared by
the PM District.

5.2.2.2.2. The PRP PM, in consultation with the PRP District Counsel, will maintain the
project narrative fields in FUDSMIS, maintain the permanent and project files, and upload
documents on FUDSDocs in accordance with paragraph 5.10. The PRP District Office of
Counsel will work with the PRP PM to ensure reporting consistency between FUDSMIS and the
Office of the Chief Counsel’s database for tracking such matters.

5.2.2.2.3. The PRP PM, in coordination with the PRP District Counsel is responsible for
project closeouts in FUDSMIS and sending the report to the Division FUDS Program Manager
for their information and files. A copy of all PRP project closeout reports will be furnished to the
FUDS PM District for that geographic area, if different from the PRP District, and the EM CX.
These actions must be consistent with project closure requirements. (See Chapter 6)

5.2.2.3. PRP District Project Delivery Team (PDT). The PDT consists of the PRP District
PM, attorney from the Office of Counsel, and the appropriate technical disciplines. As needed,
technical PDT members assist the PRP District PM and Counsel in performing their
responsibilities. In accordance with AR 27-40, the USACE PRP District Counsel is the sole point
of contact (POC) between USACE and the DOJ regarding PRP projects. Any other USACE
personnel contacted directly by DOJ should refer DOJ immediately to the appropriate PRP
Office of Counsel.

5.2.3. PRP District Office of Counsel. The District Counsel at the designated PRP
District bears ultimate responsibility and accountability for managing and executing the PRP
project. The PRP PM’s actions are at the direction of Counsel because of litigation or the threat
of litigation at PRP sites. Counsel establishes a communication plan regarding PRP projects,
including communications with regulatory agencies, develops case strategy, and leads the PRP
District team during negotiations, settlement, or litigation. In addition, Counsel shall approve any
other substantive project activities related to the PRP negotiation or litigation effort, any
regulatory actions, and the legal sufficiency of all settlement arrangements and administrative
agreements.

5-4
FUDS Handbook e 2 December 2022



5.2.3.1. Counsel approves the SOW for and oversees legal review of PRP investigation
reports developed by in-house or contractor personnel, as well as any documents and
correspondence with any third party, including other PRPs or regulators.

5.2.3.2. The requirements of AR 27-40, the Freedom of Information Act, the Privacy Act,
other Federal laws regarding protection of information from release, and the Federal Rules of
Civil Procedure will control release of documents. The PRP District will collect and preserve
historical documents collected on topics of general applicability that may be helpful for other
PRP projects, and ensure all such documents are retained in the project file and placed in the
restricted section of FUDS Docs.

5.2.3.3. The PRP District Counsel shall ensure that PRP matters are entered into the
Office of the Chief Counsel’s database for tracking such matters and that information is updated
promptly to ensure its accuracy and completeness. The PRP District Counsel and PRP PM will
coordinate, as required, to ensure consistency with FUDSMIS entries.

5.2.3.4. Claims for response costs by or against other PRPs are subject to Statutes of
Limitations (SOL) under CERCLA or other laws. PRP District Counsel must promptly evaluate
the circumstances to determine the date on which the SOL may bar the PRP or the government
from pursuing cost recovery. The PRP District Counsel shall take necessary action to ensure that
government recovery actions are referred to DOJ with a request to initiate litigation well before
the expiration of the SOL, or to advise DOJ if a SOL may have passed with regard to a claim by
a PRP.

5.2.3.5. Any agreement that is a settlement of claims by or against the United States, or
that preserves or waives a legal defense or claim of the United States, must be coordinated with
and approved by DOJ. This coordination will be processed within USACE by the PRP District
Counsel through the Division Counsel to CECC-E, in the case of pre-litigation settlements and
administrative orders, and where the settlement is subsequent to the filing of litigation CECC-E
shall coordinate with CECC-L. This applies to SOL tolling agreements and alternate dispute
resolution agreements as well as any other agreement related to potential or actual litigation.

5.2.4. Non-PRP FUDS Districts.

5.2.4.1. If the FUDS PM District is not also the PRP District for an area, then the FUDS
PM District will include the PRP District in the project identification and approval process. The
PM District is responsible for identifying and referring potential PRP issues to the PRP District
for the decision, in consultation with CECC-E, of whether to establish a PRP project. The FUDS
PM District will continue to engage and include the PRP District as the INPR package
progresses through the review and approval process. The PRP District shall then manage any
PRP project established. Written concurrence from the PRP District is required before the PM
District proposes any non-PRP project on the subject FUDS. A non-PRP project on a FUDS with
a PRP project proposed or established must be divisible from the PRP project and no other party
may have responsibility for contamination associated with the non-PRP project. The PM District
shall manage any divisible non-PRP projects in coordination with the PRP District to ensure
legal positions for the PRP project are not compromised by non-PRP project activities.
Unresolved issues resulting from the execution of PRP FUDS and non-PRP FUDS projects on a
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property will be raised for resolution at the Division level. If unresolved at the Division level, the
issue will be referred to CEMP-CED and CECC-E for resolution. The PRP District will keep the
non-PRP FUDS District informed of its activities regarding the property and, if any project
response actions are being conducted under FUDS, the non-PRP PM District will keep the PRP
District informed of the progress on those projects.

5.2.4.2. The FUDS PM District, with assistance from the PRP District, ensures that the
Management Action Plan (MAP) information, and all other entries, reported in FUDSMIS for all
FUDS properties with PRP projects is adequate, current, and accurate.

5.2.5. Division.

5.2.5.1. The Division FUDS Program Manager for the Division in which the PRP project
resides coordinates budgets, workplans, and proposed agreements for review and concurrence at
the Division level, as appropriate. Division Counsel, in coordination with CECC-E and the
Division FUDS Program Manager, is responsible for assigning PRP projects within the Division
boundaries. See paragraph 5.2.6, below, for the roles and responsibilities of HQUSACE
regarding the establishment of PRP Districts.

5.2.5.2. The Division Office of Counsel oversees PRP District Counsel efforts and
provides review and concurrence on all agreements or litigation settlements referred to the Office
of the Chief Counsel. The Division Counsel serves as the USACE point of contact with EPA
Regions for receipt of and response to EPA information requests under CERCLA §104(e).
Division Counsel will also undertake outreach to EPA Regional Counsel or State environmental
counsel to promote early resolution of any disagreements arising between EPA Regions or States
and PRP District Counsel on FUDS PRP matters.

5.2.6. Headquarters.

5.2.6.1. CEMP-CED responsibility for overall program management and execution
includes, in coordination with the Office of the Chief Counsel, the approval of PRP District
designation for FUDS.

5.2.6.2. In the Office of the Chief Counsel, CECC-E is the primary legal support for the
FUDS program, pre-litigation coordination with Department of Justice, and coordination with
other sections within the Office of the Chief Counsel. With initiation of litigation, CECC-E will
ensure coordination with CECC-L. FUDS PRP project litigation or settlement activities are
considered to be of National interest and consequently all PRP settlement and administrative
agreements, referrals to DOJ in anticipation of litigation, or referral of claims related to a FUDS
must be reviewed by CECC-E and approved by the Office of the Chief Counsel. While pre-
litigation actions and administrative agreements will be referred to CECC-E, settlement
agreements and consent decrees associated with previously filed litigation will be coordinated
with CECC-L by CECC-E.

5.2.7. Environmental and Munitions Center of Expertise (EM CX).

5.2.7.1. Table 7-2 identifies FUDS property and project documents for Required (R)
review by the EM CX. Final versions of any PLRs, orders, settlement agreements, and consent
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decrees will be provided to the EM CX, maintained in the PRP project file by the PRP District,
and entered in the PRP project section of FUDS Docs by the PRP District.

5.2.7.2. The EM CX is also available to provide legal, technical, and programmatic
assistance to the PRP Districts as requested by the District, the Division, or HQUSACE. Where
EM CX assistance is requested on such matters, it should be directed from the legal office of the
requesting organization to the Counsel for the EM CX to protect the privileges applicable to the
consultation efforts. Coordination with the EM CX will not be considered a substitute for
coordination with HQ and CECC-E. The Office of the Chief Counsel remains the office
responsible for establishing legal policy and direction.

5.2.7.3. The EM CX will preserve any historical information gathered for PRP Projects
and related to past DoD or PRP activities in the restricted portion of FUDS Docs for common
use on PRP projects and allow access to it by USACE PRP District Counsels and PRP PMs, as
appropriate. Requests for access to this information will be referred to the EM CX Counsel.

5.3.  Legal Requirements. The Chief Counsel of USACE represents the interests of DoD
regarding liability issues related to FUDS properties pursuant to assignments of responsibility in
Army Regulation (AR) 27-40 and AR 200-1, in support of the USACE role as the DoD
executing agent for environmental restoration at FUDS under the Defense Environmental
Restoration Program. USACE attorneys under the direction and supervision of the Chief Counsel
carry out these responsibilities at the assigned PRP Districts. Experience has shown that effective
management of PRP negotiations demands major commitments of legal, project management,
and technical resources. Furthermore, the complexity of the legal issues that must be addressed,
and the effect that those issues have on resolving DoD liability or on the need for litigation,
requires that Counsel take the lead in such negotiation efforts. It is especially vital that Counsel
and technical resources are adequately staffed and trained to support the ER-FUDS PRP
negotiation requirements. PRP project activities encompass the following efforts:

5.3.1. Conducting initial research (historical, technical, and legal) on all PRPs related to
the property. In particular, Counsel shall search for documentation, e.g., litigation agreements or
real estate transactions, which may resolve United States responsibility or otherwise affect the
Federal government’s position relative to the property.

5.3.2. Developing a legal position with respect to the basis for, defenses from, and
allocation of liability associated with DoD’s past activities at the FUDS property.

5.3.3. Directing negotiations before litigation that focus on resolving claims of liability,
including settlement agreements and/or Alternative Dispute Resolution proceedings (ADRs) with
PRPs, Federal, tribal, and state regulatory agencies related to alleged liability, including
Interagency Agreements (IAG) under Section 120 of CERCLA, if appropriate.

5.3.4. Managing USACE litigation associated with allegations of United States’ liabilities
arising from DoD’s past activities and USACE cost recovery initiatives against other responsible
parties at FUDS properties. This includes providing support to DOJ, coordinating with OSD
OGC EE&I, and advocating for DoD legal policies in coordination with CECC-E and CECC-L,
and other DoD Component counsel if they are also involved in the litigation.
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5.3.5. Carrying out any agreements requiring further efforts by USACE arising from
settlement of DoD CERCLA liability. Should additional remedial design/remedial action be
required by USACE under an agreement, e.g. for a divisible area of DoD contamination, it would
be conducted in accordance with the roles and responsibilities in Chapter 2 but always in
coordination with the PRP District Counsel to ensure consistency with the terms of the
agreement.

5.4. FUDS PRP Project Process. After the establishment of the PRP project, a variety of
factors will affect the actual resolution of an individual project. A PRP project is the FUDS
program funding mechanism that allows USACE to investigate and evaluate DoD responsibility
at a site where another party may have responsibility for some or all of the contamination,
including when other parties initiate discussions with the FUDS Program, and to support DOJ
when it represents the United States regarding claims or potential claims associated with FUDS.
Whenever it is discovered that another party may be responsible for all or part of the
contamination at the site, the FUDS program seeks to have all the responsible parties involved
from that point forward. This involves DOJ defending the United States and negotiating with the
other parties. DOJ represents the United States in those circumstances and is the lead for
resolving such matters. The establishment of a PRP project does not preclude a regulator from
taking enforcement actions against other PRPs. The establishment of a PRP project is not an
admission of DoD liability, nor should it be construed as the FUDS program taking no further
interest at the site. The establishment of a PRP project allows investigation of alleged DoD
responsibilities and participation in the negotiation of an acceptable fair share settlement of
United States liability for response actions that have been or will be taken by other parties. The
allocation of financial responsibility in a settlement resolves a claim against the United States.
The settlement is memorialized in a judicially enforceable agreement executed by DOJ and any
payments are certified, as appropriate, for payment from the Judgment Fund on behalf of the
United States.

5.5. Transitioning to a PRP Project During Non-PRP Project Performance. When it is
discovered that PRP issues exist after a non-PRP project has already been initiated, a PRP project
should be established pursuant to this Chapter and Chapter 3. The non-PRP project should be
closed out upon approval of the PRP project unless the non-PRP project is divisible from the
response actions associated with PRP issues, is otherwise eligible, and is not affected by any
PRP issues. In that case, both projects should be redefined and proposed in an amended INPR for
concurrent approval. The activities under the previous project should be analyzed and the FUDS
PM District, in consultation with the FUDS PRP District if different, should make a
recommendation through Division to HQUSACE for transition to actions under the PRP project,
as appropriate, prior to notification to the regulatory agencies and other parties involved. The
regulator should be notified of the change in status. Regulatory agreement to any of these project
changes is not required.

5.6. Considerations for PRP Project Eligibility Determinations.

5.6.1. CERCLA Definitions Relevant to PRP Determinations. In general, CERCLA
Section 107 liability for a facility where hazardous substances or pollutants or contaminants
have been released to the environment extends to current owners and operators; all past owners
and operators at the time of disposal; all persons who arranged for the treatment or disposal at a
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facility of a hazardous substance they owned or possessed; and all persons who transported a
hazardous substance to the facility for treatment or disposal, if they helped select the receiving
facility. CERCLA Section 101(21) defines a person as including the United States Government.
Hazardous substances are defined under Section 101(14) of CERCLA, as amended, and listed in
40 CFR Part 302.

5.6.2. Subsequent Property Owners or Users. FUDS projects at which the only PRP, other
than DoD, is the subsequent owner or user whose activities have not contributed to the release or
threatened release of hazardous substances or pollutants or contaminants, will normally not be
considered as PRP projects. A person may contribute to a release or threatened release through
their actions on the property without adding additional contamination (e.g., development
activities that increase exposure to contaminants or expand the area of contamination, or a
current owner that denies access to investigate or address a release or threat of release of a
hazardous substance, or a current owner or operator whose actions cause a completed remedy to
become unprotective) and a PRP project shall be considered in these circumstances. Projects
with any other CERCLA PRPs except those described in the first sentence of this paragraph will
be classified as PRP projects.

5.6.3. Third-Party Sites (TPS). DoDM 4715.20 Glossary defines a TPS as: “A site never
owned by, leased to, or otherwise possessed by the United States Government, never under DoD
jurisdiction, and where the DoD is a PRP.”

5.6.3.1. The property constituting a TPS is not eligible for response by DoD under the
DERP. In accordance with DoDM 4715.20, Enclosure 3, Paragraph 6.1 “Division of DoD
Component Responsibility for Litigation Defense at TPS”, either the Defense Logistics Agency
or the DoD Component that is alleged to be the original generator will be responsible for
defending and resolving its potential liability at a TPS. The FUDS program may provide limited
support to the DoD Component with regard to historic information in its possession concerning
past DoD operations that are alleged to be a generator source.

5.6.3.2. The FUDS Program may address a TPS when it is alleged that an offsite
Treatment, Storage or Disposal Facility received CERCLA waste from a response action
conducted at a FUDS project. In such a situation, a PRP project may be designated. DERP
funding is not available to perform response actions of any kind at the TPS, however ER, FUDS
funds may be used for litigation defense costs related to the waste alleged to be from a FUDS
project.

5.6.3.3. Claims received at a FUDS PM or PRP District with regard to a TPS should be
immediately referred to CECC-E for referral to DoD General Counsel for further disposition.

5.6.4. Other Federal Agencies as Land Holding Agency. Other Federal agencies may be
involved at a FUDS as a result of past ownership by a current Federal agency, or past ownership
by a predecessor agency, or as the current land holding agency.
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5.6.4.1. Government Property Holding Corporations. Certain government corporations
(e.g., Reconstruction Finance Corporation (RFC), Defense Plant Corporation (DPC), War Assets
Administration (WAA), and their successors) held property used in the production of materials
for the Nation’s defense. These entities were not under the jurisdiction of the DoD and, therefore,
properties held by those Federal entities are not eligible for funding or response action under the
FUDS program. Successor interests for these properties were established by statute and include
the General Services Administration (GSA), the Department of Commerce, the Department of
the Treasury, and other civilian agencies. Where there was DoD jurisdiction (i.e. DoD was the
owner or operator under CERCLA) over the property and there was ownership by the United
States through these other Governmental entities, there may be FUDS eligibility for a DoD PRP
project if, as a result of DoD activities, hazardous substances or pollutants or contaminants were
disposed of on the property while DoD had jurisdiction. For properties with both FUDS and
other agency involvement as a past owner or operator, a PRP project will be established, unless
another agency or entity assumes full responsibility for response actions and response costs for
the property and makes no claim against DoD. FUDS is not authorized to conduct response
actions to address releases associated with the non-DoD activities or releases occurring during
the period of time other non-DoD Federal agencies were in possession.

5.6.4.2. Federal Land Manager Responsibility. If a non-DoD Federal agency is the
current Federal Land Management agency controlling a property that has qualified as a FUDS
site, the agency currently controlling the property for the United States is responsible for
responding under CERCLA Section 120 to releases on or from the current Federal facility. This
includes any Federal releases, including FUDS or other Federal agency concerns. Any
suggestion by a Federal Land Management agency that the FUDS program consider work on the
site needs to be evaluated by programs and counsel. The FUDS program may not contribute or
pay cost recovery to another agency due to fiscal rules prohibiting augmentation of
appropriations, and budgeting responsibilities for the current Federal facility. If a non-Federal
PRP has CERCLA responsibility, a PRP project will be considered, if appropriate under other
provisions of this Chapter. If there are areas on a non-DoD Federal facility where releases
occurred that are solely due to past DoD activities while the property was under the jurisdiction
of DoD, the need for a FUDS project will be evaluated in coordination with counsel. The PRP
District Counsel will be consulted in these situations, and CECC-E will be coordinated with
regarding a final determination of any proposed FUDS project on a Federal Land Management

property.

5.6.5. Potentially Responsible Party Project Justification Requirements. The factors that
affect whether a PRP project will be designated are described in the subparagraphs below. The
process for establishing a PRP project is discussed at paragraph 5.7.1, below. Initiating activities
under a proposed PRP project is not an admission of DoD responsibility or United States
liability. Proposed PRP projects should be based on all relevant facts regarding the history and
use of the property and taking into account the property conditions and circumstances. Proposing
a PRP project should be based upon the PRP District Counsel’s best professional judgment of the
facts. Prior to proposing a PRP project, the PRP District Counsel must ensure that one of the
following conditions exists and must receive the prior approval of CECC-E:

a. Documented or reliable testimonial evidence that may support claims that
contamination (including CERCLA hazardous substances or pollutants or contaminants and
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claims under other environmental laws) found at an eligible FUDS could be at least partially
attributed to DoD as well as the actions of another, non-DoD party.

b. Discovery of real estate instruments for the property that reveal liability claims have
been indemnified either in favor of or by the United States, or otherwise affected by the terms of
the instruments.

c. Receipt of a notification letter or other action by a regulator or another Federal
agency which alleges DoD responsibility at an eligible FUDS and at which it is known or
suspected that other PRPs are or may be responsible.

d. A letter or other notification from a private party alleging DoD liability at an eligible
FUDS.

e. Filing of court action seeking contribution, cost recovery, or other claims based on
DoD’s alleged responsibility for contamination at an eligible FUDS.

f.  Any such activity described above relating to a TPS should be referred by the Office
of Counsel as appropriate and in accordance with paragraph 5.6.3, Third Party Sites.

5.6.5.1. Other Considerations. In some situations, even though there are legal issues
involved at a property, it may be inappropriate to establish a PRP project. There may be
instances where PRP issues exist (e.g. there is no evidence of a DoD release, but other parties
have caused a release at an eligible FUDS or a cleanup has been conducted or is being performed
by another party) and a PRP project is not created because no action has been initiated against
DoD that warrants opening a PRP project. This situation may occur where no DoD liability
exists, or operations associated with another PRP are found so any contamination may be due to
releases by the PRP, and/or DoD will not be the lead in any required cleanup actions. The FUDS
PM District, in consultation with the PRP District Counsel, shall document such instances in the
FUDS property record (e.g., as appropriate, the Property Survey Summary Sheet, Property level
comments in FUDSMIS, and include the information in the permanent property file and FUDS
Docs). This process ensures that the previous consideration has been documented. In the event
other parties allege DoD liability at the site, or the actions listed in paragraph 5.6.5 occur, a PRP
project will be reconsidered at that point.

5.6.6. Former Government Owned/Contractor Operated (GOCQO) Facilities. All FUDS
properties will be reviewed to determine if GOCO facility operations on the property may have
contributed to contamination. A PRP project shall be designated and the GOCO party shall be
considered a PRP for the property whenever the GOCO party, whose actions contributed to
contamination of the property, or its successor in interest, is identified. This applies to all areas
subject to the contract, lease, or other arrangement. The PRP District will attempt to determine
whether the operating contractor had insurance that might cover response costs and fully
evaluate the impact of hold harmless or indemnification terms of agreements that apply to
activities conducted on the property.

5.6.7. Contract Claims. If a former or current government contractor asserts it is entitled
to be reimbursed under the contract for CERCLA response costs as a PRP, the responsible DoD
component Contracting Office must address whether contract claims for CERCLA costs are
payable directly under the contract. CECC-E will be consulted should the identity of the
contracting office be in doubt or should the PRP District require assistance in getting the
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contracting office to provide its views on the PRP’s right to contract entitlements. A related
contract claim may be discussed and resolved as an equitable factor as part of CERCLA
settlement negotiations, but may not result in a double recovery at any point. Contract claims for
payment entitlement under the provisions of a contract should be distinguished from the
equitable consideration of the contracting relationship in determining a fair share allocation of
CERCLA liability for a period of government ownership and contractor operation. The PRP
District will be responsible for evaluating the relationship of each PRP to the areas where
hazardous substances or pollutants or contaminants were released and their contractual roles and
responsibilities. The extent to which contractual roles and responsibilities may affect the
equitable allocation of costs among PRPs also will be addressed. Settlement language addressing
the prevention of double recovery through contract actions will be evaluated and coordinated
with CECC-E, and consistent with settlement language that is acceptable to the DoD Office of
the General Counsel.

5.6.8. Real Estate Instruments. As part of the PRP investigation, Counsel will evaluate
real estate instruments for the property to determine if CERCLA claims have been indemnified,
or otherwise affected by the terms of the instruments. While this process may have been
executed previously for the FUDS, it is to be re-examined as part of the PRP investigation.
Documentation of the negotiation of the transfer, or a contract for a deed, real property appraisal
documents, and property inventories often include important information about the condition of
the site or the understanding of the parties at the time of the transfer. These real estate documents
will be evaluated early in the PRP investigation. If a defense to a claim or a claim of
indemnification in favor of the United States is possible from the language of a real estate
instrument, the validity of these defenses or claims will be evaluated prior to further expenditures
on the project, except as justified by the PRP District Counsel and approved by the Division and
HQUSACE, or as needed by the PRP project team to evaluate these matters or respond to claims
or demands by other parties. Refer to Appendix D, paragraph D-2 for further discussion of the
requirement to evaluate the terms of the real estate instruments to determine if they are effective
and enforceable and if another party is available to carry out the responsibilities established in
these instruments.

5.6.9. MMRP PRP Projects. While infrequent, at some eligible FUDS, an MMRP PRP
project can occur because the site was a GOCO facility and the munitions are associated with
the contractor’s operations, a non-Federal entity operated a testing or training range such as state
National Guard or state or local law enforcement, or other sites where PRP project eligibility
considerations discussed above are applicable and MMRP issues cannot be addressed separately.

5.7.  Project Performance.

5.7.1. Inventory Project Reports, PLRs, Cost Allocation Reports, and Settlement
Agreements for PRP Projects.

5.7.1.1. After the property eligibility is determined and a PA has been completed, the
FUDS PM District, in consultation with the PRP District if different, shall submit the INPR
proposing a PRP project to the EM CX for review. Justification for a PRP project will be based
on the criteria discussed in section 5.6, above. EM CX comments identified by the EM CX as
significant will be resolved prior to delivery to CECC-E for review and the Division for
approval. After the CECC-E agrees the proposed PRP project is appropriate, the Division
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approves the proposed PRP project and assigns it to the appropriate PRP District. Notice of the
establishment of a PRP project will be provided by the PRP District PM to the State regulator for
the State where the property is located.

5.7.1.2. The PRP PDT will include necessary technical disciplines. The PRP PDT will
gather and review all documentation assembled for the INPR, PA, and other readily available
documents; prepare a scope of work if it is necessary to contract for further investigation of PRP
and DoD historical operations or technical source evaluations; prepare a cost justification
analysis; conduct a legal and technical evaluation of the issues on the project; and then
coordinate with the EM CX for a quality assurance review.

5.7.1.3. In view of the potential for litigation or regulatory action on such properties, the
INPR and/or any supporting documentation shall not be released outside of USACE prior to
consultation with counsel. All analyses for a PRP project are prepared in anticipation of possible
litigation, including any PLR, or any previously prepared Site Ownership and Operational
History reports (SOOH), or Cost Allocation reports. They are created under the direction of the
PRP District Counsel and are privileged documents which are not to be released outside of
USACE FUDS personnel and decision makers. They are to be marked on each page as “Attorney
Work Product—Privileged—Not For Release”. Because such documents will not be released to
outside parties, they should not be referenced to outside parties. Any contracts to provide support
to the PRP District Counsel and project team will include terms that require the contractor to
protect all documents and information gathered or created in support of the PRP project from
release except as directed by designated USACE FUDS project personnel, or as required by a
court order. Settlement Agreements are negotiated under the direction of DOJ and are privileged
and may not be released without prior approval of the PRP District Counsel or higher level
counsel officials.

5.7.1.4. Publicly available historic documents collected for a PRP project may be
determined by the PRP District Counsel to be releasable. If released, such documents should be
released either individually or all together as a cache of all such materials within the PRP
Districts possession. They should not be identified as attachments or a part of any report or
otherwise identified as being associated with a document generated for the PRP project (e.g. a
PLR, or other report). The release of the collection should not compromise the legal analysis for
the PRP project or have any effect on actual or potential litigation. DOJ should be consulted by
the PRP District Counsel if the matter is in actual or potential litigation. All documents prepared
for, obtained, or collected for a PRP project will be maintained by the PRP District in the PRP
project file and copied to the privileged records section of FUDS Docs.

5.7.1.5 Once the FUDS program is engaged in discussions about the site by other PRPs or
regulators, the Office of Counsel will engage with the Department of Justice (DOJ) at the earliest
practicable point regarding the resolution of DoD liability at the site. Requests for DOJ
assignment of a trial attorney to assist on a PRP project will be prepared by the PRP District
Counsel, submitted through the Division Counsel to CECC-E. CECC-E will refer the request to
DOQOJ as appropriate. The goal of the discussions is for DoJ to resolve any potential United States
liability related to DoD and any other involved Federal agency by contributing a fair share of the
cost of any necessary cleanup which would be performed by another party.
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5.7.2. Approval of Settlement Agreements. PRP project settlement agreements, either as
consent decrees or other administrative agreements, normally require the signature of DOJ if the
agreement includes a resolution of claims by or against the United States.

5.7.2.1. Settlements and administrative agreements require approval by the Office of the
Chief Counsel pursuant to AR 27-40 and are not subject to the signature delegation limitations
applicable to ER-FUDS financed agreements or response action decision documents.

5.7.2.2. Counsel will coordinate with DOJ for the review and approval of all agreements
that include a release of claims by or against the United States, or waiver of any legal defense or
claim of the United States, including tolling agreements. When a final agreement or consent
decree has been negotiated and is ready for signature, the PRP District Counsel will prepare a
recommendation, with background information and a copy of the proposed agreement, that
justifies the terms of the settlement and explains any unresolved issues related to the settlement.
The recommendation will be transmitted through the Division Counsel for their action, and, if
Division Counsel provides concurrence, will be transmitted to CECC-E and, if the matter is in
litigation, CECC-L for final review. The Office of the Chief Counsel will provide the final
position on the settlement agreement or consent decree to the DOJ. If other Army Commands or
DoD Components are involved with the settlement or consent decree, CECC-E or CECC-L will
coordinate with their counsel and the DoD Office of the General Counsel to provide a
coordinated Army or DoD legal position to DOJ.

5.7.3. Defense and State Memorandum of Agreement (DSMOA). PRP projects are
generally not eligible for DSMOA funding. The state regulatory assistance costs for PRP projects
are paid by the PRPs executing the response actions, and may be included in a settlement
agreement, as appropriate. If USACE is performing response action work on a divisible project
on the FUDS property and the State certifies in writing that it is receiving funding from no other
source for activities otherwise eligible for DSMOA funding, the site for the USACE led project
may be added to the DSMOA Cooperative Agreement, with the clarification that the State costs
associated with any part of the PRP project will not be reimbursed under the DSMOA CA.

5.7.4. Signature/Approval of Settlement Agreements Involving USACE Execution of
Work Using DERP ER-FUDS Funds. Settlement agreements that will require commitment of
ER-FUDS funding for USACE execution of response actions are subject to the approval and
signature of USACE officials with delegations described in Appendix C, based on the
recommendation of the District and Division Counsel and concurrence of the Office of the Chief
Counsel. Signature authority levels will be determined by the phase of work involved in the
agreement and the estimated cost to be charged to FUDS funds. The EM CX legal and technical
staffs are available to assist in assuring that the agreement is consistent with USACE, Army, and
DoD guidance. Copies of all final signed agreements will be posted on FUDS Docs in the
restricted section within 30-calendar days of signature.

5.7.5. Alternative Dispute Resolution Processes (ADR). Use of ADR procedures in
coordination with the DOJ, such as non-binding arbitration, mediation, facilitation, mini-trial,
and disputes panels, should be considered wherever normal negotiation techniques are
unsuccessful. Before using an ADR procedure in a PRP negotiation, the PRP District Counsel
will provide notice to CECC-E, through Division Counsel, and the Division Program Manager.
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CECC-E will coordinate with CECC-L if litigation has already been filed. CECC-E will assist
Districts receiving PRP negotiation assignments in both tailoring existing ADR procedures and
developing new ones. DOJ’s involvement must be requested as early as possible to allow for
participation in developing and implementing the ADR initiatives, as DOJ will usually be the
lead attorney in the process, and any settlement payments to other PRPs arising from the ADR
would be expected to be certified by DOJ to the Judgment Fund for payment. The PRP District
Counsel will ensure that the status of the ADR effort is reported in the counsel litigation tracking
system. Costs for the FUDS PRP project associated with support for ADR processes will be
coordinated between the PRP PM and counsel elements. DOJ is responsible to provide funding
for the United States share of ADR costs, e.g. the fees charged by a mediator or any experts who
assist in the presentation of the United States position in the mediation. Copies of all agreements
establishing an ADR process or settlements agreements resulting from an ADR will be furnished
to the EM CX, and entered in the PRP project file portion of FUDS Docs.

5.7.6. Semiannual Project Progress Review. The PRP District PM shall convene a project
progress review meeting, at least semiannually, with the PDT including the PRP District Counsel
to review the execution status of activities under each open PRP project and seek to resolve any
outstanding issues.

5.8. Funding of PRP Projects.

5.8.1. Funding District Activities. Funding for District PRP project activities will be
provided from the annual workplan of the PRP District. All costs associated with a PRP project
anticipated to be paid using ER-FUDS funds, including any costs associated with a signed PRP
agreement that are not payable from the Judgment Fund, must be programmed through the
FUDSMIS. Programming requirements for ER-FUDS include eligible project activities
anticipated in future years.

5.8.2. ER-FUDS funds cannot be used for the following types of expenses:

5.8.2.1 PRP Settlement Payments. ER-FUDS funds are not available to pay a settlement
or litigative award in a PRP matter. When the requirements of the Judgment Fund established in
section 1304 of title 31, USC are satisfied, the Judgment Fund, at the request of the DOJ, is
available to pay court judgments, awards, and compromise settlements arising from a DoD
Component liability under environmental law certified for payment by the Financial
Management Service, Department of the Treasury. (See DoDM 4715.20) ER-FUDS funds may
be available to fund other USACE work efforts related to the PRP project (e.g. labor, records
searches, technical participation during response actions) prior to final resolution of liability and
continuing through project closeout.

5.8.2.2. Non-CERCLA Based Litigation. At FUDS where claims or issues regarding
shared or disputed liability are raised by third parties, or where USACE discovers such issues,
under environmental statutes other than CERCLA, as a funding mechanism to provide resources
to address such claims and actions, a PRP project will be initiated and the PRP process followed
to address the potential liability issues in a similar manner as a CERCLA claim. Special
consideration will need to be given to the nature of the statute under which the claim is brought
or which regulates the contaminant of concern (e.g. RCRA). The designated PRP District

5-15
FUDS Handbook e 2 December 2022



Counsel bears ultimate responsibility and accountability for managing and executing the PRP
project. Only response actions for divisible DoD contamination may be considered for the
establishment of a FUDS non-PRP project allowing funding and execution under the FUDS
program.

5.8.2.3. Toxic Tort Claims and Litigation. ER-FUDS funding is not available for legal
support for toxic tort claims or litigation brought under the Federal Tort Claims Act related to the
earlier DoD involvement at the property. Information gathered for a FUDS property or project
may be provided to the responsible DoD Component counsel and DOJ, including technical
information from the PDT, using ER-FUDS funds. Consistent with Chapter 6 of AR 27-40,
responsibility for Army toxic tort legal representation associated with FUDS may be determined,
on a case-by-case basis, by the Chief, Environmental Law Division (Office of the Judge
Advocate General of the Army), and the USACE Chief Counsel. Responsibility for toxic tort
litigation related to the Air Force, Navy, and the Defense Logistics Agency remains with those
DoD Components. Since toxic tort litigation may be combined with actions for response costs
under CERCLA, the USACE Office of the Chief Counsel will coordinate with appropriate DoD
Component counsel regarding such cases. Administrative claims under the Federal Tort Claims
Act in toxic tort actions will be processed in accordance with DoD Component claims
regulations.

5.8.2.4. Administrative Fines and Penalties. In accordance with 10 USC § 2703(f), ER-
FUDS appropriations may not be used to pay administrative fines or penalties, or to provide for a
supplemental environmental project (“SEP”), assessed by an environmental regulator against
DoD or USACE, unless the underlying action arises out of an ER-FUDS funded activity and the
payment of the fine or penalty or cost of the SEP is specifically authorized by law.

5.9. Cost Recovery. ER-FUDS funds are authorized for conducting response actions for
DoD contamination only. FUDS policy is intended to avoid the need for cost recovery associated
with contamination caused by other PRPs. In the rare circumstance where another PRP is
discovered after FUDS has initiated a response action, cost recovery will be evaluated pursuant
to DoDM 4715.20. Pursuit of recovery of response costs from other PRPs is typically authorized
if such activity appears to be potentially cost-effective. Where the PRP District’s estimate of cost
recovery potential is significantly lower than its estimate of FUDS costs to pursue cost recovery,
the PRP District Counsel will consult with CECC-E prior to any referral being made to DOJ.
When the settlement costs are not clear but may be low, the PRP District shall perform a limited
amount of historical and technical research and legal analysis before making a decision to
contract for a full history analysis of the PRP project. In general, a contract to research and
analyze facility history will not be justified if the contract cost exceeds the estimated cost of
recovery. If USACE analysis determines the DoD potential liability is unfounded, or potential
DoD contribution share is de minimis, or if the necessary research effort can be completed by in-
house personnel for less than the cost of contracting for the work and the estimated cost of
recovery is enough to warrant the effort, preparation of a request to DOJ to initiate a cost
recovery action should proceed.

5.9.1. The following actions should be taken by PRP District Counsel, PRP PM and PDT
for cost recovery actions:
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5.9.1.1. Evaluate the applicability of any Statute of Limitations (SOL) that would bar cost
recovery by USACE for response costs incurred using FUDS funds.

5.9.1.2. Review all readily available information from the PA, INPR, and other sources.

5.9.1.3. Gather cost documentation and CEFMS data for FUDS costs incurred on all
phases of work at the area subject to cost recovery claims.

5.9.1.4. Estimate costs to FUDS of cost recovery actions for investigation, preparation,
and negotiation compared to the estimated amount of recovery.

5.9.1.5. Justify to CEMP-CED, in coordination with CECC-E, the basis for continuing
cost recovery actions where the costs of such action exceed the anticipated recovery amount.

5.9.1.6. Maintain all necessary and appropriate records and electronic data to support cost
recovery and contribution claims, to demonstrate response actions are not inconsistent with the
National Contingency Plan, 40 CFR Part 300, and to provide evidence of the response costs that
will be claimed.

5.9.1.7. Preserve all supporting documents including electronic records and data held by
all USACE personnel and establish a litigation hold when a claim will be pursued.

5.9.1.8. Expedite project negotiations to the maximum extent possible and consistent with
the litigation/negotiation strategy established as in the best interest of the government and reach
project closeout as soon as possible.

5.9.2. Costs paid to a State under a DSMOA CA for work already performed prior to PRP
project determination will be included in the amounts subject to cost recovery from the other
PRPs if other PRPs are responsible for some portion of the costs paid.

5.9.3.. Cost Recovery Agreements.

5.9.3.1. FUDS policy is to avoid the need for cost recovery associated with contamination
by other PRPs, whenever possible. Cost sharing agreements using ER-FUDS funds for payments
in contribution where FUDS does not perform the response action are prohibited.

5.9.3.2. ER-FUDS funds are authorized for conducting response actions for divisible
DoD contamination only.

5.9.4. Recovered Funds. Funds obtained in cost recovery actions against other PRPs as
reimbursement for past response costs expended by USACE will be credited to the ER-FUDS
transfer account (See DoDM 4715.20).

5.10. PRP Project Completion Procedures.

5.10.1. Official PRP Project Completion Report. This report documents elements
completed as part of the PRP process and is completed in addition to the closeout requirements
detailed in Chapter 6. An official closeout report for a PRP Project should be prepared and
signed by the PRP District Counsel as a privileged review of the completion of the PRP project.
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Copies of the closeout report will be marked as privileged, provided to the EM CX and
geographic non-PRP FUDS District, and placed in FUDSDocs in the PRP project file. Because
certain portions of this report may contain sensitive information that could affect the United
States legal interests if released, counsel will ensure that the report is appropriately marked as
attorney work product privileged and that release of such information is managed in accordance
with that status. FUDSMIS and the counsel litigation tracking system will be updated to reflect
the status and the project closeout. The official PRP Project closeout report should have the
following attachments:

5.10.1.1. A Memorandum for Record (MFR) that contains a brief history of the project,
including any litigation actions.

5.10.1.2. Information on DOJ settlement, if applicable.

5.10.1.3. A copy of the final settlement agreement and any other pertinent settlement
information, including conditions from CECC-E to the concurrence with the settlement.

5.10.1.4. Any memoranda or letters from the PRP District Counsel or other USACE
officials providing a determination on liability, applicability of contribution, or other required
action.

5.10.2. Records in the PRP project file will be maintained in FUDS Docs and the
permanent file in accordance with Army and USACE records management regulations pertaining
to matters with potential or actual litigation. The PRP project file is a privileged collection of
records that includes attorney client communications, attorney work product, and deliberative
product internal communications, so it will be marked as privileged and protected from release
either in hard copy or electronic form without permission from the PRP District Counsel. It will
be uploaded to the restricted section of FUDS Docs that is reserved for documents and files
related to PRP projects or otherwise protected from release to persons without an official need to
know and not subject to release to the public. If new claims or demands or additional litigation
arise after closeout of a PRP project, the PRP District PM and Counsel will review the records in
FUDS Docs including any settlement agreements or litigation decisions, coordinate and request
approval of the Division to reopen the project in FUDSMIS, and program funds to allow a
determination of the need for additional activities to be funded by FUDS. CECC-E shall be
notified of the reopened project.

5.10.3. The PRP PM enters the PRP project closeout information in FUDSMIS and
provides notice of project closeout to the Division of the PRP District.

5.10.4. Lead Regulator Notification. After consultation with PRP District Counsel, the
PRP PM will notify the lead regulator of the project closeout for the PRP project. See Chapter 6,
Worksheet 6-5 for a template closeout notice letter for a PRP Project. While the lead regulator
may provide comment on the project closeout status, there is no requirement for agreement by
the regulator with regard to PRP Project Closeout. If FUDS is the lead for conducting a response
action on a segregated portion of the property not included in the PRP Project, the closeout
process for HTRW and MMRP projects detailed in Chapter 6 would apply for those projects.
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Closeout of the PRP Project and any other segregable projects will be coordinated among the
involved Districts, and include the PRP District Counsel and PRP District PM.

5.11. Reporting for PRP Projects.

5.11.1. Cost-to-Complete. During the PRP negotiations (PN) phase, cost-to-complete data
should include only in-house expenditures and contract costs for PRP project support. Estimates
of costs of remediation or estimated settlement figures should not be included. These costs will
not be paid using ER, FUDS funds. The estimated costs of remediation or estimated settlement
figures are costs that must remain confidential at least until final negotiation and settlement.

5.11.2. Relative Risk Site Evaluation (RRSE). Relative Risk Site Evaluations are not
required for PRP project activities per the DoD Relative Risk Site Evaluation Primer.

5.11.3. Munitions Response Site Prioritization Protocol (MRSPP).

5.11.3.1. Consistent with DoD and Army policy, when a Munitions Response Site (MRS)
is on a FUDS property and is a PRP project, the PRP project MRS will be assigned an alternate
rating of "Evaluation Pending" until such time as a final determination concerning responsibility
for the performance of the required munitions response is made, regardless of whether sufficient
information exists to populate the MRSPP hazard modules. See paragraph 5.6.9, above for
examples of MMRP PRP projects.

5.11.3.2. If it is established that another party will perform the required munitions
response, the MRS (i.e. PRP/MMRP project) will be assigned an alternative rating of "No
Longer Required”, with an annotation as to the reason USACE will not conduct a response.

5.11.3.3. If it is determined under the FUDS PRP process that USACE will perform a
munitions response required at a divisible MRS for which only DoD is responsible, the MRSPP
will be applied using the regular procedures.

5.11.3.4. For further information on the MRSPP, refer to the DoD MRSPP regulations at
32 CFR Part 179 and DoD and USACE implementing guidance.

5.11.4. Project Management Plans. The PRP District PM, in coordination with the PRP
District Counsel, will prepare a Project Management Plan for every PRP project.

5.11.5. Restoration Advisory Boards. Establishment of a RAB is not appropriate at
properties that only have PRP projects. In cases where both PRP and non-PRP projects exist at
the same property, the RAB procedures will be followed for the non-PRP projects only and all
questions or discussions involving PRP issues shall be coordinated with the PRP District
Counsel. (See Chapter 8 for public involvement requirements).

5.11.6. Management Action Plans and FUDSMIS. Activities under the PRP project must
be scheduled and resourced in FUDSMIS. Narratives in the Property Specific MAP, FUDSMIS,
or the SMAP must be coordinated with the PRP District Counsel prior to release of any
information relating to DoD liability.
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5.12. Public Involvement and Administrative Record. When another PRP is performing the
response action, they and the lead regulator will be responsible for satisfying all public
involvement requirements and maintaining the administrative record. Public involvement and
Administrative Record requirements are the responsibility of the FUDS PM District when
USACE is the lead agency for response actions for divisible projects on a FUDS property with a
PRP project. These matters will be closely coordinated with the PRP District Counsel. If the
FUDS PM and PRP Districts are different, the PMs and counsel at both Districts will coordinate
fully to ensure no information is released to the public that is privileged or may contain
speculative opinions that may be contrary to the legal position of the United States. See Chapter
8 for additional information on public involvement and administrative record requirements.
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CHAPTER 6
FUDS Program Internal Practices and Procedures

6.1. FUDS Planning, Programming, Budgeting Execution (PPBE) and Reporting Cycle. The
Planning, Programming, Budgeting, and Execution (PPBE) process is focused on the financial
management and resource allocation for current and future programs of the Department of
Defense (DoD). The overall PPBE process for the Defense Environmental Restoration Program
(DERP) is shown in Figure 6-1. The FUDS program conducts an annual national program review
of planning, programming, budgeting, and execution activities to assist in achieving program
goals. Regional reviews are conducted as needed. The PPBE process consists of four distinct but

overlapping phases which are briefly described below. Specific requirements for FUDS under
each of these phases will be discussed in more detail later in this chapter.

DoD’s Program Objectives: Planning
+ Reduce risk to human health and the Plan + Project Management Plan
environment through implementation of + Project CTC estimating and reporting
effective, legally compliant, and cost-effective + Relative risk/relative priority
response actions » Management Action Plan Report
+ Have final remedies in place and complete + Stakeholder input
response actions expeditiously.
+ Fulfill other established milestones to
demonstrate progress towards meeting
program goals.
DERP Manual covers several areas, including:
« DERP eligibility Programming
+ Environmental restoration process + FUDS Program Development Instructions
+ Cost estimating, financial management, and Program « DPG
environmental liabilities — « FUDS FYDPI/Life-Cycle Plan Update and
+ Community involvement finalization of budget year Annual Workplan
+ POM exhibit data submission
+« DoD and Army management reviews
Z
n Military Departments’ Program Review [ —
§
£ Budget
g _’ President’s Budget
o
E 0SD Program Review *
a
e} ¢ Congressional Appropriations
Budget Submission: *
« BES ) Environmental Restoration Accounts
* Budget review + Defense-Wide Account
* DLA
« DSWA
+ DUSD(EI&E)
Evaluate and Adjust +« Army
Execute
+ Performance measures P + Navy
+ Data and management information -~ « Air Force
+ Management reviews. +« FUDS
Figure 6-1. DERP PPBE Process.

6.1.1. Planning. Planning is the first phase of the PPBE and is the process for determining
what capabilities are needed for the future from strategic guidance. For the FUDS Program, the

planning phase looks into the future to determine what the USACE needs to do to meet DoD
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program goals. The essential planning requirements documents for the FUDS Program are
established in the DERP Manual and the DoD Goals for DERP.

6.1.2. Programming. Programming is the second phase of the PPBE and is the process for
balancing and integrating resources according to certain priorities. For the FUDS Program, the
programming phase determines how the USACE is going to meet DoD program goals. The
important documents for this phase are the Program Objective Memorandum (POM) and the
Future Years Defense Plan (FYDP).

6.1.3. Budgeting. Budgeting is the third phase. It establishes the required funding for the
POM years. The budget must accurately reflect program costs. Key documents in this phase are
the Budget Estimate Submission (BES) and the President's Budget (PRESBUD) or Budget Year
Annual Workplan (BY AWP).

6.1.4. Execution. Execution is the fourth phase. The execution phase is the actual process
of applying funds to FUDS for which the planning, programming, and budgeting took place.
This is where funds are obligated and expended to accomplish the workplan in attaining program
goals and objectives. A key document in this phase is the Current Year (CY) AWP.

6.1.5. Reporting. Throughout the PPBE process, each DoD program must meet specific
deadlines for reporting program information. Some data is reported to specific systems and other
data is reported through regular briefings or email communication. These deadlines drive the
PPBE schedule for the FUDS program and the entry of data into the FUDS Management
Information System (FUDSMIS). To meet these reporting requirements, the FUDS program
snapshots the data in FUDSMIS twice a year as described below. This information is used to
meet a majority of the reporting.

6.1.5.1. FUDSMIS Data Calls. FUDSMIS is the database of record for the FUDS
program and is required to record and track PPBE information for internal processes and for
meeting mandatory reporting requirements. A snapshot of the FUDSMIS database, referred to as
a Data Call, is taken twice during the fiscal year and retained in the system. Since the
information in FUDSMIS is constantly being updated, the Data Call allows for a consistent
dataset for reporting key PPBE information. Once the Data Call is complete, data is consolidated
and extracted to meet reporting requirements. Figure 6-2 illustrates the detail of financial data
being reported from the FUDSMIS Life Cycle Plan (LCP) for the Budget Year (BY) through the
FYDP for each project. After the FYDP, the remaining cost to complete is reported as a lump
sum cost for each project.

6.1.5.1.1. Mid-Year Data Call. The Mid-Year Data Call is taken at the end of June or
beginning of July.

6.1.5.1.2. End of Year Data Call. The End of Year Data Call is taken at the end of
September and is referred to at the End of Year Data Call. When the End of Year Date Call is
taken, the CY will become the Prior Year (PY) and the BY will become the CY. At that time, the
BY AWP will become the CY AWP.
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Legend:
PFY — Prior Fiscal Year, CFY — Current Fiscal Year, BY — Budget Year, TTC — Time-to-
Complete

Figure 6-2. FUDS PPBE Cycle and Nomenclature.

6.1.5.2. Required Reporting. Different types of data are reported throughout the year. A
majority of the information reported is from one of the two FUDSMIS Data Calls. The schedule
and procedures for reporting data is covered in the FUDS Program Data Reporting:
ARC/PPBE/EL/KBCRS/SNaP Submission SOP.

6.1.5.2.1. System Definitions:

e KBCRS: The Knowledge Based Corporate Reporting System (KBCRS) is OSD’s
database of record for environmental programs. OSD compares yearly submissions and FUDS
must provide explanations for questions on changes that occur between yearly submissions.

e SNaP: The Select & Native Programming (SNaP) system is an OSD system used to
collect non-standard program and budget data requirements.

6.1.5.2.2. Annual Reporting: Table 6-1 shows the relationship between the required
annual submissions, the approximate time frames, the corresponding FUDSMIS Data Call, and
the systems to which they are submitted. Annual submissions are listed below. See Figure 6-2 for
the corresponding timeframe being reported.

e BES: Budget Estimate Submission (BES) includes budget information starting from
the current year out through the FYDP.

e PresBud: President’s Budget (PresBud) submission includes the budget year estimate
and budget information through the FYDP.
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e DEP ARC: Defense Environmental Program Annual Report to Congress (DEP ARC)
includes a wide range of information on DoD environmental programs. This information is

released to other agencies and public. The FUDS program uses the approved ARC submission on
the FUDS Public GIS.

e Financial Liabilities: This submission reports supporting data for the end of year
financial statements for Environmental Liability (EL).

¢ Installation and Site Data: This includes specific project level information such as risk
scores, phases, and completion milestones.

Table 6-1
Relationship Between Annual Submissions, System, FUDSMIS Data Call, and
Submission Date.
Submission/Review System FUDSMIS Data Call | Submission Date *
Mid-Year Data/BES KBCRS Mid-Year August
SNaP/BES SNaP Mid-Year September
Financial Liabilities KBCRS End of Year October
Backup Data
Installation and Site
Data/ ARC KBCRS End of Year November
President’s Budget
Backup Data/ARC KBCRS End of Year January
SNaP/PresBud SNaP End of Year January

* Dates may vary depending on current year budget and appropriations process

6.1.5.2.3. Quarterly Reporting. The following are reports pulled quarterly to meet
reporting requirements.

e EL Quarterly Update: The EL report is updated the beginning of each quarter using
current financial data and unliquidated obligations from FUDSMIS including future liabilities as
reported in the End of Year Data Call.

¢ Defense Management Report (DMR): The DMR is a quarterly report that contains a
variety of program progress information pulled from FUDSMIS which are used to determine
progress on quarterly metrics.

6.1.5.2.4. Other Reporting and Briefings.

e Army Management Review. At the Management Review, HQUSACE briefs Army on
program accomplishments of the current FY and the attainment of the objectives and targets.

e DoD Management Review. HQUSACE assists the Army at the end of year
management review briefing to DoD. The briefing addresses accomplishments and the
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attainment of the objectives and targets for the Fiscal Year (FY) just completed and planned for
the current CY AWP.

e Program Management Plan. Execution and planning information included in the
Program Management Plan shall be based on vetted data from the End of Year Data Call.

e Miscellaneous information. Some reporting requirements are short lived and may not
be captured in FUDSMIS. Districts and divisions may be required to manually track and report
various types of information. These requirements will be specified in the FUDS Program
Management Plan.

6.2.  FUDS Planning Activities. Planning requires the documentation of environmental
restoration requirements for each eligible project that has been authorized by approval of the
INPR (Chapter 3 and Appendix B). For each eligible project that is Approved in FUDSMIS, a
Project Management Plan (PMP), a Cost-to-Complete (CTC) estimate, and risk evaluations, as
applicable, are prepared, and elements of the Management Action Plan are updated.

6.2.1. Property and Project Eligibility Process and Decision Points. Chapter 3 contains
detailed information on the process and factors considered in determining the FUDS eligibility of
properties and the projects on those eligible properties. This process is depicted on Figure 3-1.
Associated with each step of the eligibility determination process are codes that are encoded into
FUDSMIS. Table 6-2 provides an explanation of the construct and meaning of the FUDSMIS
Property and Project Approval Codes and the Property Eligibility data entry requirements at each
step of the approval process. These Approval Codes are automatically assigned in FUDSMIS
based upon entries by the PM during the Property and Project approval process. Figures 6-3 and
6-4 provide information on entering key decision point information into FUDSMIS based on
FUDS Property and Project eligibility status. See the FUDSMIS Quick Reference Guides for
procedures on creating and editing projects and properties.
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Table 6-2
FUDSMIS Property and Proiect Recommendation and Approval Codes.

The following codes are shorthand to indicate the current Approval status of a FUDS Property
or Project.

Property Approval Codes:

Cl FDE complete; property is ineligible. (1)

CE FDE is complete; property is eligible. (2)

CEN FDE is complete; property is eligible, no hazards found. (3)

CEY FDE is complete; property is eligible, and hazards were found. (4)

Project Approval Codes:

CEYY |No DoD contamination; project action stops here, project is closed.

CEYNN | No project recommendation; project action stops here; project is closed.

CEYNYP | Project recommended and pending approval by Division.

CEYNYR | Recommended project rejected by Division; either close the project or recommend
again for approval.

CEYNYA | Project approved by Division; proceed with planning for further project actions in
the LCP. (2,5)

Notes:

1. In the FDE screen, enter the FDE signature date, “Ineligible” status, and Ineligible Findings
category. DoD action stops at this point.

2. If, while conducting project response actions on a property, a property or project is found to
be no longer eligible, HQUSACE should be immediately notified. After HQ concurrence, stop
project actions at an appropriate point, close project phases, and close the project(s)
FUDSMIS, as appropriate. Where the property is found to be no longer eligible, an amended
FDE shall be used as the supporting documentation for project(s) closeout decision(s). Where
a project is determined to be no longer eligible, supporting documentation of this
determination shall be used to substantiate the project closeout decision. The property and
project codes shall remain the same in these cases.

3. In the FDE screen, enter the FDE signature date, “Eligible” status, and Hazard Found =
“No.” DoD action stops at this point.

4. In the FDE screen, enter the FDE signature date, ‘Eligible” status, and Hazard Found =
“Yes”. Establish potential projects for assessment and approval.

5. Only CEYNY A projects listed in the Current FY AWP, and approved by the Army, are
authorized for execution.

6.2.1.1. Pseudo Projects. Pseudo Projects are developed within FUDSMIS to address
property wide activities that cannot be attributed to an individual project that are described
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below. Refer to Appendix F for the development of the Project Execution Accounting Report
(PEAR) Code for pseudo projects. The two pseudo project categories are:

e PA/INPR Pseudo Project. This includes funding to develop the FDE, conduct the
Preliminary Assessment, and prepare the INPR for the Property.

e COMM/REL Pseudo Project. This includes funding to conduct specific community
relations activities at the property level, such as the Restoration Advisory Board (RAB),
Technical Assistance for Public Participation (TAPP), and the Technical Review Committee
(TRC). Chapter 8 identifies those community relations activities that are appropriate for the
pseudo projects versus those activities that must be reported under a specific project active
phase.
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Enter new property via
‘Add a Property”
screen. Enter schedule
on the "PA/INPR"
screen in FUDSMIS
(1)

Complete the Findings
and Detarmination of

Elsgibility (FDE).

15 the
property
Eligible for
FUDS?

Complete FDE as ineligible and enter into
FUDSMIS

Complete the
Preliminary
Assassment (PA) for
the Property

Do potential
hazards
exist?

Prepare an INPR that declares the Property as no
hazards found. Refer to Figure 3-4

Eligible Property with
Hazards requinng
further action (CEY)

See Project Level
FUDSMIS Decision
Points, Figure 6-4

Notes:

1. The PA/INPR schedule is entered for the FDE, as well as the PA and INPR,
in this screen. While the FDE, PA, or INPR is “underway”, the INPR Status
in FUDSMIS will indicate “U”. A “C” is generated upon completion of the
schedule and funded activity in this screen.

2. The codes in boxes are the Property Approval Codes generated within
FUDSMIS. Refer to Table 6-2.

Figure 6-3. Property Level FUDSMIS Decision Points for Property Status.
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Eligible Property with
Hazards requiring
further action (CEY).

See Propenty Level
FUDSMIS Decision
Points, Figure 6-3.

v

Enter all potential
projects via “Add
Projects” screen.

Are potential
hazards only
of non-DoD
origin? (1)

A 4

Prepare an INPR not proposing the Project and pursue
Project closeout. Refer to Figure 3-4.

A

.

Does policy
allow a
project?

I CEYNY I

INPR - Proposed Project:
« For each recommended project, enter the Project Approval Status as “Pending” in
FUDSMIS (CEYNYP).

+ Upon receipt of the Division Commander's memorandum, revise the Approval
Status to Approved (CEYNYA) or Rejected (CEYNYR), as appropriate, and enter
the date of the Division memorandum. For Approved Projects, enter the Assigned
P District.

« Only Approved Projects (CEYNYA) will be allowed for planning, programming, and
budgeting and listed in the Life-Cycle Plan and Annual Workplan.

Notes:

1. If the potential hazards are only of DoD origin, consider recommending
an appropriate FUDS project. If potential hazards are both of DoD and
non-DoD origin and comingled, consider recommending a PRP project.

2. The codes in boxes are the Project Approval Codes generated within
FUDSMIS. Refer to Table 6-2.

Figure 6-4. Project Level Decision Points for Project Creation in
FUDSMIS.

6.2.2. Allowable Project Phases for FUDS Project Categories. Table 6-3 summarizes the
available phases for each category of FUDS Projects. USACE Districts shall use this Table in
their programming of FUDS Projects response actions and development of CTC estimates. Only
the appropriate phases shall be planned in FUDSMIS. When planning phases for a project in
FUDSMIS, the phases should be in the order depicted in Figure 4-2. Until the RA-C and RA-O
phases are complete, five-year reviews (FYR) shall be funded under RA-C or RA-O phases, as
appropriate. After the RA-C and RA-O phases are complete, FYRs are conducted in the LTM
Phase, if appropriate.

6-9
FUDS Handbook e 2 December 2022



Table 6-3
FUDS Project Categories and Phases.

Removal Response

Project PRP Remedial Response T((351§A NTCRA (5)
Category RI/ RA | RA EE/ RmA-

PN ST FS RD | ° C 0 LTM | IRA CA RmD C
HTRW X X X X X X X X X X
MMRP (7) X X X X X X X X X X
CON/HTRW X2) | X(3) | XB) | X(3) | X(3) | X(3) X(6) | X(6)
BD/DR X(6) | X(6)
PRP/HTRW | X(1) | X(4) | X(4) | X(4) | X(4) | X(4) | X(4) | X(4) | X(4) | X(4) | X(4)
PRP/MMRP | X(1) | X@) | X(4) | X@) | X@) | X@) | X&) | X&) | X&) | X&) | X4

Notes:

1. PRP Negotiations

2. SI for CON/HTRW is not the norm but may be authorized by HQUSACE as an exception.
3. May be required to address UST long-term corrective action under RCRA Subtitle I or State
UST program requirements. Refer to Figure 4-2 for determination of RIP and RC dates.

4. Normally not required unless USACE conducts response action subject to settlement
agreement with other PRPs.

5. TCRA and NTCRA for CERCLA Response Actions addressing HTRW and MMRP.
Planning and programming within FUDSMIS to initiate removal responses for HTRW or
MMRP Projects can only be performed during the current and budget years. Refer to Figure 4-
2 for determination of RIP and RC dates.

6. CON/HTRW and BD/DR are not required to follow the CERCLA process. Refer to Figure
4-2 for determination of RIP and RC dates.

7. Includes MMRP/CWM Project category.

6.2.3. Delineation of Projects. Delineation is defined as the process of revising a FUDS
project by splitting or further defining the project as necessary for more efficient project
management. As discussed in Chapter 3, delineating a project will require a PA/INPR revision
and creation of new project(s) in FUDSMIS. Delineation not only creates new projects, but also
requires revising the original project to reflect the changes. Both the new and original projects
will need to go through the planning activities discussed in this Chapter including developing
RRSE/MRSPP scores, CTC, and a PMP. For MMRP projects, additional requirements are
detailed in the USACE Handbook on Delineation and MRS Prioritization Protocol
Implementation. This Handbook provides instructions and guidance on the delineation of MMRP
Projects at FUDS Properties and provides guidance on the USACE's implementation of the
requirements of the MRSPP.

6.2.4. Project Management Plan (PMP). A PMP shall be prepared by the PM District for
projects in the CY workplan in accordance with USACE’s Project DeliveryBusiness Process
(PDBP). This PMP is considered the primary plan and other PMPs prepared by support
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organizations, such as a MM Design Center, are considered secondary, or support PMPs. Refer
to ER 5-1-11 for PMP requirements.

6.2.5. Defining Project Priorities. Project priorities are established using the Relative Risk
Site Evaluation (RRSE) or Munitions Response Site Prioritization Protocol (MRSPP) score, legal
drivers, and other considerations discussed below. The PM District shall record FUDS Project
data in the FUDS Management Information System (FUDSMIS) where priorities shall be
established and updated, as appropriate.

6.2.5.1. Prioritization Tools.

6.2.5.1.1. Relative Risk Site Evaluation (RRSE). RRSE scores are developed when
adequate information has been collected to establish the scores on HTRW projects, no later than
at the completion of the SI. RRSE scores shall be developed in accordance with the Relative
Risk Primer and entered into FUDSMIS.

6.2.5.1.2. Munitions Response Site Prioritization Protocol (MRSPP). MRSPP scores are
developed at the identification of an MMRP project with the information available and updated
as more information becomes available throughout the life of the project. The DoD Munitions
Response Site Prioritization Protocol Primer and the USACE Handbook on Delineation and
MRS Prioritization Protocol Implementation provide guidance on implementing MRSPP,
developing MRSPP scores and entering scores into FUDSMIS. MRSs having a MRSPP with an
overall numeric priority or a module with an alternative rating of Evaluation Pending shall be
reviewed annually and the MRSPP updated when new information is available that supports a
completed response action or that would result in a different overall MRS priority.

6.2.5.2. Key Property/Project Information. A list of required data for property and project
information is available in the FUDSMIS Quick Reference Guides. Data in FUDSMIS should be
complete and up-to-date. However, for planning purposes there are some key data elements that
drive priorities and may result in other requirements. District PMs should ensure these are
entered correctly in FUDSMIS for properties and projects.

e Property Level.

o NPL Status must be filled in.

o A map of the property boundary must be uploaded
e Project Level.

o NPL Status.

o Legal Driver. Legal Drivers are FUDSMIS codes for legal obligations that affect
funding priorities.

o KBCRS Project Type (Note: This entry is tied to the legal driver, so restrictions may
apply.)
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6.2.5.3. MMRP Sequencing. In FY 12 Army issued a memorandum! which provided
guidance on sequencing of MMRP projects. The sequencing of an MRS for a munitions response
action shall be based primarily on the relative priority determined through application of the
MRSPP, such that an MRS that is assigned a higher relative priority generally will be addressed
before an MRS that is assigned a lower relative priority.

6.2.5.3.1. Risk-plus factors, based on 32 CFR Part 179.7, may be considered in addition
to the MRS scores when sequencing an MRS for munitions response actions. Consideration of
these risk-plus factors during sequencing does not change an MRS’s relative priority; however, it
may influence the order of an MRS for munitions response actions, such that a munitions
response may be conducted at an MRS with a lower relative priority ahead of an MRS with a
higher relative priority, if a risk plus factor justifies the new sequence.

6.2.5.3.2. Sequencing decisions shall be developed annually with input from the
appropriate regulatory agencies and stakeholders to identify risk plus factors. The sequencing
process, documentation requirements, and Division/District responsibilities are detailed in the
FUDS Program Management Plan.

6.2.5.3.3. Only MRSs having a numeric score, or new projects having the alternative
rating of “Evaluation Pending” as an overall score, can be sequenced. An MRS that receives an
alternative rating of “No Longer Required” or “No Known or Suspected Hazard” is not
sequenced as it would not require additional munitions response actions.

6.2.5.4. Division/District Priorities. Because of limited funding, USACE must prioritize
the work in order to execute the program. Therefore, response actions at projects must be
assigned a relative importance based on this limited funding. In accordance with the DERP
Manual, higher risk projects will be given higher priority for funding using the RRSE and
MRSPP processes, and considering other factors as allowed. The start of new projects is
evaluated on a nationwide basis, program priorities, risk, and other factors.

6.2.6. Five Year Reviews (FYR) and Periodic Reviews. If a project has a FYR or periodic
review requirement, the review due date shall be scheduled in FUDSMIS. Funding in the LCP
should be scheduled at least 18 months prior to the review due date and programmed under the
phase active at that time (RA-C, RA-O, or LTM). Refer to Chapter 4 for additional information
on the FYR, periodic reviews, and their respective trigger dates.

6.2.7. Financial Budgeting and Costing Guidance. With respect to funds issued to the ER-
FUDS account, the Army is responsible for ensuring that ER-FUDS funds are used only for
environmental restoration activities at FUDS. The Army has no authority to shift, realign, or
reprogram funds between other Army account and the ER-FUDS account without prior
ASD(Sustainment) approval and specific congressional authorization.

6.2.8. Project Cost-to-Complete (CTC) Estimating and Reporting. CTC estimates
supporting FUDS Projects shall be prepared and submitted in accordance with the most recent

' SAIE-ESOH Memorandum, 30 November 2011, Subject: Army Policy for Sequencing Munitions Response Sites
(MRS) for Munitions Responses.
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version of the FUDS Cost-to-Complete (CTC) Handbook. CTC estimates shall be reviewed
annually and updated, as required.

6.2.8.1. Overview. In the 1990 Chief Financial Officers (CFO) Act Section 502 of Title
31, United States Code (USC) and subsequent legislation, Congress required Federal agencies,
including the DoD to improve financial management and reporting and provide accurate,
complete, reliable, timely, and auditable financial information. The DERP Manual defines the
CTC as “the estimated cost remaining at DERP sites, covering the period beginning October 1 of
the upcoming FY through the site closeout milestone”. CTC estimates are developed to support
the DERP PPBE process, DERP EL estimates, and the DEP ARC.

6.2.8.2. Requirements. The DERP Manual outlines requirements for CTC estimating
which include estimate development, audit file contents, and requirements for personnel
qualifications and training. The FUDS Cost-to-Complete (CTC) Handbook outlines the FUDS
CTC process and includes FUDS specific instructions for CTC estimate development, CTC
requirements in FUDSMIS, and the CTC estimate review process. The CTC estimate review
process includes three different reviews: Quality Control, Supervisory Review, and Quality
Assurance, and is referred to as QSA. Only projects in the LCP having successfully passed the
QSA process shall be used in the PPBE process.

6.2.9. Property Specific Management Action Plans (MAP). The property specific MAP is
a key report for documenting progress toward project and property objectives and the status of
execution for projects at a FUDS Property. The property specific MAP is generated by
FUDSMIS and summarizes funding for project response actions, schedules, and other
information for the life-cycle of the property, as required by the DERP Manual. The MAP serves
as a communication tool for sharing FUDS data on project status, planning, and budget schedules
with interested stakeholders. The PM, in coordination with the PDT, is responsible to input and
update the data in FUDSMIS that generates the property specific MAP. See the FUDSMIS
Quick Reference Guides for specific information used in generating the MAP report. Property
specific MAPs with PRP Projects must be coordinated with Counsel before release outside
USACE. The property specific MAP is used to develop the SMAP discussed in Chapter 9.

6.3.  Programming and Budgeting Activities. Within the FUDS program, the programming
and budgeting phase are closely related. During these phases, focus is placed on prioritizing and
programming projects through the FYDP including the development of the BY Workplan. These
phases culminate in the Mid-Year and End of Year FUDSMIS Data Calls (refer to paragraph
6.1.5.1). Upward reporting of budget information occurs through these Data Calls.

6.3.1. Prioritizing for the Workplan. During the planning phase information about risk,
cost and other key factors were compiled. This information will assist in prioritizing projects for
programming. Programming focuses on the FYDP and the BY. Programming within the LCP
should reflect the project prioritization. The following information should be considered when
prioritizing projects within the BY and FYDP.

6.3.1.1. BY and BY+1 Workplan Build Instructions. The BY and BY+1 Workplan Build
Instructions are provided by HQUSACE on an annual basis, that are based on DERP risk
management methodologies and other funding considerations.
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6.3.1.2. Other Funding Consideration Factors. Relative risk (RRSE and MRSPP) is the
cornerstone upon which the funding consideration process is based. Other factors that affect
funding decisions include the concerns of the regulators, Tribes, and the public. Regulator
involvement through Statewide Management Action Plans (SMAPs) and public involvement,
including RABs, are essential to the successful implementation of the relative risk concept (refer
to Chapter 8 for information on RABs and Chapter 9 for information on SMAPs). The actual
funding decision for response actions for a project is identified after the relative risk site
evaluation or the Official MRS Score and other information are combined with additional
important risk management considerations (e.g., the legal agreement of a project, stakeholder
concerns, program execution considerations, and economic factors). For MMRP projects, much
of this is addressed during sequencing. For MMRP Projects, examples of Risk-Plus Factors are
provided in 32 CFR Part 179.

6.3.2. FYDP Programming. When CTCs are loaded into FUDSMIS, the costs are written
to the LCP. The LCP holds the planned in-house and contract costs from the CY to the end of the
program. After CTCs are loaded, the District PM should review the distribution of funds within
the LCP from the BY through the FYDP and make adjustments as needed. The projects within
the FYDP should be the highest priority projects. The programming of the funds in the LCP for
the CY and out shall meet the following requirements:

e Only projects and phases which are anticipated to be worked on from the CY through
the FYDP should have funding within the FYDP.

e There should be no gaps in the funding of a phase.
e Phases should not be out of order (refer to Table 6-3).

e Phases within a project should not have significant overlap unless there is a specific
reason. The reasons should be documented in the project comments.

e For projects with on-going contracts, in-house costs must be programmed in the LCP
throughout the performance period of the contract. If a contract covers multiple projects, all
projects must have in-house costs programmed in the LCP throughout the performance period of
the contract.

e The distribution of funding for a phase should reflect the anticipated execution
timeline of the phase so that funding is spread over multiple years, if needed.

6.3.3. BY Workplan Build. To ensure programming and prioritization occurs at a national
level, the FUDS program developed the BY Workplan Build process. HQUSACE sends detailed
BY Workplan Build instructions to the field in the second quarter. These instructions will
include a Workplan Build timeline and will detail each of the steps outlined below.

6.3.3.1. BY Funding Requests. The Workplan Build process allows each Division to
submit funding requests for phases to be worked on in the BY including the start of new phases
or projects.

6.3.3.2. Review Process. Funding requests go through a review process to develop a
vetted list of phases for the BY. This process may require the Districts and Divisions to answer
questions concerning requests or provide additional details concerning projects.
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6.3.3.3. FYDP Control Numbers Updated. DoD will provide new FYDP control numbers.
HQUSACE will allocate program management funding in FUDSMIS for the BY through BY+4.
Remaining funds will be available for project consideration.

6.3.3.4. Development of Draft BY Workplan. Once the FYDP control numbers are
available, HQUSACE will use the BY project fund amount to determine which of the vetted
project phases will be approved for the BY Draft Workplan. The order in which project phases
are funded is specified in the Workplan Build instructions.

6.3.3.5. Programming the Draft BY Workplan. HQUSACE will send the Draft BY
Workplan to the Districts and Divisions for programming. District PMs are responsible for
ensuring changes are made to the LCP to match the BY Draft Workplan. Divisions are
responsible for updating the District and Division total POM amounts in the Official POM
screen.

6.3.4. Mid-Year Data Call. This Data Call is used to meet budget reporting requirements.
Specific tasks detailed below shall be completed before the data call can be taken.

6.3.4.1. Division and District Requirements.
e CTCs must have the three levels of CTC reviews (QSA) completed.

e The BY of the LCP should be programmed with the Draft BY Workplan provided by
HQUSACE.

e The CY Annual Workplan (AWP) should be balanced to the CY LCP.
e The BY Annual Workplan (AWP) should be balanced to the BY LCP.

e There should be no scheduled phase completion dates or estimated RIP/RC dates that
are in the past (before July 1 of the CY).

6.3.4.2. National Balancing. Unless otherwise specified, national balancing will be
conducted by HQUSACE. National balancing is a process where HQUSACE ensures that the
yearly total of project funds programmed into the LCP matches the available project funding for
that year. If the yearly LCP total does not balance to the POM, funds may be moved in or out of
a given year. National balancing should not be confused with programming. Balancing is done in
a manner that minimizes changes to the LCP programming. The BY through the FYDP must be
balanced before the Data Call can be taken.

6.3.5. Finalization of Official BY Workplan. In the fourth quarter, after the Mid-Year
Data Call, the BY Workplan will be finalized. HQUSACE will provide the deadline for
submitting BY Workplan Changes and finalization of changes in FUDSMIS. The BY Workplan
change requests will go through a review and evaluation similar to that conducted during the
Workplan Build process. Upon finalization, HQUSACE will provide the Official BY Workplan
to the Districts and Divisions for programming into FUDSMIS.

6.3.6. End of Year Data Call. The End of Year Data Call is taken at the end of
September. When the End of Year Data Call is taken, the CY will become the PY and the BY
will become the CY. At that time, the BY AWP will become the CY AWP. The End of Year
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Data Call is the source for the Annual Report to Congress (ARC) so the information in
FUDSMIS must be up-to-date. HQUSACE will provide deadlines for data updates. Be aware
that some restrictions apply to the LCP and AWP in FUDSMIS during certain times of the year.
See the FUDSMIS Quick Reference Guides and CTC Handbook for more information.

6.3.6.1. Division and District Requirements.

6.3.6.1.1. DEP ARC. Each year, the DoD submits an annual report to Congress (ARC) on
its Defense Environmental Programs (DEP). The Report describes the Department's
environmental accomplishments during the past year to include FUDS. USACE provides data for
the FUDS portion of the DEP ARC through FUDSMIS. PM Districts shall update required DEP
ARC data in FUDSMIS based on HQUSACE instructions communicated through the FUDSMIS
Quick Reference Guides, the FUDS Strategic Plan, and HQUSACE updates on KBCRS
requirements. Divisions shall review and ensure that the Districts’ data is up-to-date. Data that is
published in the ARC will be available to the public through:

e DENIX,
e FUDS Public GIS site, and
e FUDS Executive Management System (EMS).

6.3.6.1.2 Baseline Metrics. Baseline metrics for the next year are based on projected
schedules and programming in FUDSMIS. Phase completions, RC and five-year review
scheduled for completion in the BY will become the baseline metrics for the CY when the Data
Call is taken and the data is corrected for KBCRS reporting.

6.3.6.1.2.1. Phase Completions and Response Complete. It is the responsibility of the
Divisions and Districts to review the baseline metrics programmed into FUDSMIS for Response
Completes and phase completions to ensure these metrics are achievable. The Divisions and
Districts are responsible for adjusting their baseline metrics before October 1. See the Workplan
Build instructions for blackout periods for editing the LCP.

6.3.6.1.2.2. Five Year Reviews. Any five-year reviews that are scheduled to be completed
in the CY that are not completed by the End of Year Data Call will be added to the Five-Year
Review baseline metric for the coming year.

6.3.6.1.3. Phase Completions, RIP, and RCs in CY. At the time of the End of Year Data
Call, there cannot be scheduled phase completions or estimated RIP or RC dates prior to End of
Year. If these dates are not resolved prior to the Data Call, the scheduled completion dates will
have to be moved past October 1 when reported. As a result, these scheduled phase completions
and RCs will be added to the baseline metrics.

6.3.6.1.4. PEAR Code Exceptions. A PEAR code exception occurs when the AWP in
FUDSMIS and the information in CEFMS do not agree. Divisions and Districts must review the
FUDSMIS obligation exception reports and resolve unplanned obligations in the CY AWP.
There must not be obligation exceptions at the year-end. On October 1, the CY AWP becomes
the PY AWP in FUDSMIS and no further changes can be made.
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6.3.6.1.5. CTC Reviews and LCP/AWP balancing. All of the following requirements
must be met before the data call may be taken.

e (CTCs must have the three levels of CTC reviews completed.

e The BY of the LCP should be programmed with the Official BY Workplan provided
by HQUSACE.

e The CY Annual Workplan (AWP) should be balanced to the CY LCP.
e The BY Annual Workplan (AWP) should be balanced to the BY LCP.

6.3.6.2. National Balancing. HQUSACE will re-balance the LCP to the project POM
through the FYDP by hand. The Budget Shift will be run to balance the years beyond the FYDP.

6.3.7. Prior Year Updates. After the End of Year Data Call is taken, the BY will become
the CY and the CY will become the PY.

6.3.7.1. Prior Year (PY) Annual Workplan Update. FUDSMIS shall update the PY AWP
as soon as CEFMS opens after the End of Year Data Call. The planned amounts in the PY AWP
will be retained and the actual obligations from CEFMS will be written into to the PY AWP.

6.3.7.2. P2 Update Grace Period. Under normal circumstances, FUDSMIS will not accept
phase completion and actual RC dates from P2 that are in the PY. There is a grace period in the
week following the data call in which FUDSMIS will accept dates from the PY. Divisions and
Districts shall coordinate with HQUSACE during this period to finalize fourth quarter and
baseline metrics.

6.4. FUDS Execution Activities.

6.4.1. Current Year Annual Workplan (AWP) Maintenance.

6.4.1.1. Official Workplan. HQUSACE will post the official AWP approved by Army in
FUDSMIS in September (for further details of the workplan development process, refer to
paragraph 6.4.1).

6.4.1.2. CY Workplan Change Requests. In order to ensure HQUSACE, Army, and DoD
are aware of proposed changes to the Current Year Workplan, the Divisions will submit requests
to HQUSACE for proposed additions to or deletions of project funding requirements.
HQUSACE will provide annual workplan change instructions to the Districts and Divisions on
what types of changes require approval, staffing levels, format, and other requirements for the
change requests at the start of each fiscal year. The Divisions and Districts should update the
FUDSMIS Working Workplan when changes are approved.

6.4.1.3. Unexpected Requirements. The Divisions and their PM Districts shall rearrange
their current CY AWP to fund mandatory unexpected requirements. Unexpected requirements
may require a change request (refer to the annual workplan change instructions).
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6.4.1.4. Divisions have delegated authority to move funding between existing approved
project phases on the CY Official Workplan. The Divisions shall not exceed M&S funding
allocated by HQUSACE.

6.4.1.5. Quarterly Data Requirements.

6.4.1.5.1. Working Annual Workplan. The exchange of financial information from
CEFMS to FUDSMIS facilitates the automatic recording of actual obligations into FUDSMIS.
The following FUDSMIS updates are required at least quarterly:

e The PM District shall review the FUDSMIS reports “CEFMS Items Not in AWP”
and “PEAR Code Exceptions” to reconcile each line item either correcting the CEFMS PEAR
code or adding it to the CY AWP.

e Within FUDSMIS, the PM District shall add new projects to or delete projects from
the CY AWP after approval of CY Workplan Change Requests.

e The Division shall ensure that the Division total CY funding allocation is equal to the
official POM.

e The PM District shall balance the CY AWP to the CY LCP.

e The PM District shall update contract amounts and in-house estimates for subsequent
quarters, including distribution changes by quarter. This update is critical as it determines the
next quarter’s allocation for Divisions and Districts.

6.4.1.5.2 Scheduled Phase Completions and Estimated RIP/RCs. Before the end of each
quarter, the PM District shall ensure no schedule phase completion or estimated RIP or RC dates
are scheduled in the past. Adjustments should be made in the LCP or P2 to address these dates.

6.4.1.5.3. Actual Phase Completions and RIP/RCs. Before the end of each fiscal quarter,
the PM District shall review the FUDSMIS Workplan Progress reports to ensure actual phase
completion, RIP, and RC milestones completed in P2 were correctly recorded in FUDSMIS. It is
the responsibility of the Divisions and Districts to ensure metrics are properly recorded in
FUDSMIS. For resolving FUDSMIS/P2 issues, refer to the FUDSMIS Quick Reference Guides.

6.4.1.5.4 Reviews and Decision Documents. PM Districts will ensure completed five-
year reviews, periodic reviews, and DDs are recorded in FUDSMIS.

6.4.2. Contracting.

6.4.2.1. Scoping and contract development of response actions for projects in the
following year’s (BY) AWP are encouraged at any time. In the fourth quarter, more substantial
planning and scoping activities are encouraged to be done on response actions for the following
year’s (BY’s) projects using the CY funds.

6.4.2.2. Contract Obligation Goals. To meet DoD execution goals, the USACE quarterly
planned obligations in the AWP should exceed the minimum execution goals of 28, 55, and 80
percent for the first, second, and third fiscal quarters, respectively.
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6.4.2.3. The goal is for each Division to obligate 80 percent of their CY AWP by the end
of the third quarter. Divisions that do not obligate at least 80 percent of their projected CY AWP
amount by the end of third quarter may have current annual funding allocation reduced by
HQUSACE for redistribution to other Divisions.

6.4.2.4. Fourth Quarter Contract Awards. Divisions shall not program contract awards in
the fourth quarter unless first approved by HQUSACE. If a contract scheduled for third quarter
award slips, it may be awarded in the fourth quarter after coordination with HQUSACE during
the third quarter, subject to the availability of funds.

6.5. Funding Execution. The Division FUDS Program Managers have complete control and
accountability for that Division’s funds and for ensuring that obligation goals are met.

6.5.1. Funds Request. The Division FUDS Program Manager or designee shall request
funds via email based upon the CY AWP. Upon receipt of the funds request, Headquarters
Directorate of Resource Management (CERM) will issue a Funding Authorization Document
(FAD). HQUSACE will notify the Division Program Manager and PM District once the FAD
has been issued.

6.5.2. Army Management Structure Code (AMSCO) Level. CERM will issue funds at the
three-digit AMSCO level (e.g., 493). Division FUDS Program Managers have the authority to
move funds among  AMSCOs and between in-house and contract requirements, as deemed
appropriate. Appendix F, Table F-3 identifies the AMSCO used bythe FUDS program.

6.5.3. Unscheduled Requirements. The Divisions shall fund unscheduled requirements or
prior-year contract modifications (when prior year funds are unavailable).

6.5.4. PEAR Code Requirements. The PM District is responsible for entering required
project data into FUDSMIS to enable the system to generate valid PEAR codes. The FUDSMIS-
generated PEAR codes will be the officially authorized codes, which shall be used and
eventually entered into other systems such as CEFMS. The PEAR codes in both FUDSMIS and
CEFMS must be consistent and routinely verified by the Division and District PMs. Files must
be kept up to date so that finance and accounting information can be reported upward from
Districts and Divisions to HQUSACE and to higher authority. Refer to Appendix F for rules on
the construct of PEAR codes.

6.5.5. Division and District M&S Funding. FUDS M&S funds provide financial
resources at each Division office for program management functions, such as program
development, review, analysis, performance awards, and oversight of District execution. The
Division and District M&S allocated by the HQUSACE cannot be exceeded without
headquarters authorization. FUDS M&S funds shall not be used to execute projects funded in the
AWP nor to support other programs. PM District offices have project funds for labor, travel,
contract, training, supplies, and overhead costs. However, for general DERP-FUDS planning and
programming functions only, PM Districts are allowed to charge against M&S funds as allocated
by the Division. At the District level, the PM District FUDS Program Manager is responsible for
managing the allocated M&S budget and ensuring its use to exclusively support FUDS planning
and programming.
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6.5.6. Project Management Cost. PM District project management costs, which can be
identified to a project, must be charged directly to that project.

6.5.7. Contract Modifications. Within scope contract modifications shall be funded from
the prior-year account that funded the original contract, if available and appropriate. PM District
Resource Management Offices shall determine the availability of prior funds within the District.
If prior year funds are not available within the District, a request for prior year funds shall be
forwarded to the Division FUDS Program Manager. If prior year funds are not available within
the Division, the Division shall contact HQUSACE to determine if prior year funds are available
at HQUSACE. When requesting prior year funds, Division/PM District must indicate the prior
year PEAR code, project name, project number, and a brief justification for the project
modification. If prior year funds are not available, current year funds must be used.

6.5.8. Management of Prior Year Funds. Divisions and PM Districts must review
FUDSMIS financial reports concerning the current status of prior year funding and periodically
verify that prior year unliquidated obligations are still valid. Divisions and PM Districts must
ensure that DoD established goals for expenditure rates for individual fiscal years are met or
exceeded (CFY-1 = 22 percent, CFY-2 = 67 percent, CFY-3 = 89 percent, CFY-4 = 95 percent,
and CFY-5 = 100 percent). Unliquidated obligations that are no longer valid must be promptly
deobligated and returned to HQUSACE.

6.5.9. Solicitations Subject to Funds Available at HQUSACE during the Current Fiscal
Year (FY) or Subject to Availability of Funds (SAF) in the Next FY.

6.5.9.1. Since FUDS is a high-priority program authorized by 10 U.S. Code § 2703-
Environmental restoration (ER) accounts and as such the ER-FUDS account as appropriated by
Congress is not likely to be terminated, there is a high probability that the FUDS contract
requirements of the annual workplan approved by DoD will not be cancelled.

6.5.9.2. During the new fiscal year (FY) when the ER-FUDS funding is appropriated by
either the Continuing Resolution legislation or the Defense Appropriations Act, the ER-FUDS
funds transferred from the Office of the Under Secretary of Defense (Comptroller) through the
Army Budget Office are made available at HQUSACE. As necessary for normal operations and
for which Congress previously had consistently appropriated funds (see Federal Acquisition
Regulation (FAR) Subpart 32.7 and Army FAR Supplement (AFARS) 5132.702), USACE
contracting activities are authorized to issue contract solicitations and negotiate task orders
before the funds are provided to the Districts in the amounts required for contract awards.

6.5.9.3. During the current FY when it is necessary to initiate contracting actions in
advance of funds availability in the next FY, the following SAF clause shall be inserted in
solicitations and contracts if the contract will be chargeable to funds of the current FY and the
contract actions will be initiated before the funds are available.

“Funds are not presently available for this contract. The Government’s obligation under
this contract is contingent upon the availability of appropriated funds from which
payment for contract purposes can be made. No legal liability on the part of the
Government for any payment may arise until funds are made available to the Contracting
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Officer for this contract and until the Contractor receives notice of such availability, to
be confirmed in writing by the Contracting Officer.”

6.5.9.4. According to the FAR Subpart 32.7, the above SAF clause for contracts to be
awarded in early next FY shall be inserted in solicitations and contracts if a one-year indefinite-
quantity or requirements contract for services is contemplated and if the contract is: (1) funded
by annual appropriations and (2) to extend beyond the initial FY.

6.6.  Monitoring of Current Year Workplan Execution.

6.6.1. Headquarters will monitor Division obligations as necessary, but no less than
monthly.

6.6.2. Divisions shall be evaluated against the updated workplan guidance criteria for
category dollar amounts and obligation goals. Obligations shall meet the following USACE
goals as a percentage of the updated CY AWP: 28 percent (first quarter), 55 percent (second
quarter), 80 percent (third quarter), and 100 percent (fourth quarter) cumulative obligation across
the enterprise.

6.6.3. Divisions shall monitor District obligations at least monthly.

6.6.4. Divisions shall provide information to HQUSACE as requested for the workplan
briefing to Army.

6.7. Response Complete Coordination and Documentation Process.

6.7.1. Upon completion of RC at a FUDS Project site, USACE shall seek environmental
regulatory agreement on RC determinations and document in the FUDS Document Repository
(FUDS Docs) that regulatory agreement was sought prior to denoting RC in FUDSMIS.
Documentation of regulator agreement of RC determinations includes written agreement in the
form of a dated, official letter or email from the regulator of appropriate authority reflecting
agreement and official sanction of the RC determination. If a regulatory agreement is unable to
be obtained, USACE shall also document that it sought the regulatory agreement on RC
determinations. A copy of regulatory response complete coordination documentation will be
included in the permanent project file and uploaded to FUDS Docs. Refer to Figure 6-5. The
process of seeking regulatory agreement of RC determinations is not required in instances such
as HTRW or MMRP projects closed upon discovery of PRP implications, for BD/DR projects
based entirely on safety issues, and COMM/REL projects. However, in all instances USACE
shall notify the lead regulator of the RC decision. Refer to paragraph 6.8.3 for template letters
seeking regulatory agreement on RC decisions.

6.7.2. If RC leads directly to a project closeout decision, regulatory notification of project
closeout shall be done in conjunction with seeking RC agreement (although the project shall not
be marked as RC in FUDSMIS until the steps below are followed). Project closeout activities
must be completed in the last phase of work.

6.7.3. The DERP Manual requires the preparation of a remedial action completion report
and coordination with EPA under applicable consultation requirements to document the
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achievement of the RC milestone at FUDS projects that are included on an NPL Site. The report
formally documents the achievement of remedial action objectives and actions at a specific
project, group of projects, or an entire FUDS property, as specified in the ROD, and documents
that the remedy remains protective. In addition, the report provides the basis for full or partial
deletion from the NPL. Although EPA is the lead regulator for FUDS projects on the NPL, the
State must concur to a full or partial deletion of the site where a release has occurred (40 CFR
300.425(e)(2)). Detailed information on recommended ways to demonstrate remedial action
completion with the remedial action completion report at an NPL project is available in the DoD
and EPA joint guidance, “Recommended Streamlined Site Closeout and NPL Deletion Process
for DoD Facilities.”

6.7.4. To seek regulatory agreement on RC, the FUDS PM District shall follow the steps
below:

6.7.4.1. Send a letter to the lead regulator requesting agreement on the RC decision. The
letter shall contain a reference to supporting documentation (i.e., meeting minutes, workplans,
and reports) and request written documentation of agreement within a specified reasonable time
frame (the specific time frame to be determined by the PM District).

6.7.4.2. If no response is received within the requested time frame, the District PM shall
contact the regulator to ascertain if written agreement will be provided, the date it will be
provided, and shall document the results of the contact in the form of an email to the regulator or
MFR. If a date cannot be agreed upon, elevate to the Division FUDS Program Manager.

6.7.4.3. If the regulator is unwilling to provide a written response or does not provide
written agreement by the requested date, the District PM shall elevate the issue to the Division
FUDS Program Manager.

6.7.4.4. The Division FUDS Program Manager shall contact a higher-level official in the
lead regulator office requesting written agreement within a specified reasonable time frame set
by the Division.

a. If written agreement is not received and the Division determines it is appropriate to
declare the project RC, the Division shall instruct the District to develop a MFR signed by the
Division Program Manager to document the RC determination (refer to paragraph 6.7.6 and
Worksheet 6-4 for content) and provide a copy of the MFR to the regulator for their reference.

b. If the regulator verbally agrees with the RC determination but is not willing to
provide written agreement, the Division shall instruct the District to develop a MFR signed by
the Division Program Manager to document the RC determination (refer to paragraph 6.7.6 and
Worksheet 6-4 for content) and provide the MFR to the regulator.

c. To maintain transparency within the FUDS chain of command, the Division shall
notify HQUSACE in an email that regulatory agreement was sought and could not be received
and the project was marked RC in FUDSMIS.
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1. If RC leads directly to a Project Closeout determination, Lead Regulator
notification of the Project Closeout determination shall be made in conjunction with
seeking agreement of the RC determination.

2. Regulatory agreement of the USACE RC determination is not required for
projects closed or transitioned for PRP issues but Lead Regulator notice will be
provided.

3. If the District is unsuccessful in obtaining Lead Regulator agreement of the RC
determination within 1 year and after making a reasonable number of attempts, the
District shall document the RC determination in the project file. The Division shall
notify HQUSACE that Lead regulator agreement of the RC determination was

sought and not received and shall send a letter/MFR to the Lead Regulator (refer to
Worksheet 6-4).

Figure 6-5. Response Complete (RC) Determination Process.
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6.7.5. If the lead regulator provides a letter of non-agreement with the USACE RC
determination, proceed as follows:

a. Ifthe PM determines that the non-agreement has merit, the PM shall take action to
resolve the issue.

b. Once resolved, the PM shall reinitiate the process requesting written agreement.

c. Ifthe PM determines the non-agreement does not have merit, the PM shall elevate the
issue to the Division for resolution.

d. If the Division determines the non-agreement does not have merit and it is
appropriate to RC the project, the Division shall instruct the District to develop a MFR signed by
the Division Program Manager to document the RC determination (refer to paragraph 6.7.6 and
Worksheet 6-4 for content) and provide the MFR to the regulator and HQUSACE.

6.7.6. MFRs documenting that written agreement could not be obtained shall include the
following information:

a. The steps the District followed to seek regulatory agreement.

b. The reason(s) why the District believes it did not obtain agreement.

c. The reason(s) why the District believes the site is at RC and necessary documentation
to support the RC determination.

d. The MFR shall be detailed enough to enable a person who is not familiar with the
FUDS Program or an independent USACE reviewer to draw the same conclusion about the RC
determination as the individual who makes the original determination.

e. Regulatory RC agreement documentation shall be filed in the permanent project file
and uploaded to FUDS Docs.

6.7.7. If the District is unsuccessful in obtaining regulatory agreement of the RC decision
within 1 year and after making a reasonable number of attempts, the District shall develop a
MFR to document the RC determination. Refer to Worksheet 6-4 for a template of the MFR.

6.8. FUDS Project Closeout Process.

6.8.1. General.

6.8.1.1. USACE shall closeout a FUDS project when it has completed required response
actions at the project and will not expend additional environmental restoration funds at the
project (i.e., no further LTM, including LUC, is required)?. FUDS project closeout is equivalent
to Site Closeout as defined in the DERP Manual. Closeout activities shall be conducted in the
last phase of work on the project. Figure 6-6 provides a flow diagram for the closeout process.
The closeout process is initiated when the PDT determines there is no further action required
under the FUDS Program to address DoD responsibilities such that a project closeout decision is
supported. USACE shall notify the lead regulator of project closeout decisions as discussed in

2 Prior to 2013, USACE used the term No DoD Action Indicated (NDAI) that was intended to assist USACE in
demonstrating accomplishments of DERP program goals and activities. Refer to Glossary for a historical perspective
on the use of the term NDAI.
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paragraph 6.8.2, but agreement is not required. Lead regulator agreement of a previously
coordinated no action determination or Response Complete can be used to support a project
closeout decision.

6.8.1.2. I, while conducting FUDS response actions, a property or project is found to be
no longer eligible, HQUSACE should be immediately notified. HQUSACE will notify the
ODASA(ESOH) and Army OGC. After HQUSACE and ODASA(ESOH)/Army OGC
coordination, stop response actions at an appropriate point, close project phase and affected
project(s), as appropriate. Where the property is found to be no longer eligible, an FDE
amendment shall be used as the supporting documentation of property ineligibility and project
closeout decision(s). Where a project is determined to be no longer eligible, supporting
documentation on the ineligibility determination shall be used to substantiate the project closeout
decision. HQUSACE will work with the Divisions and Districts to identify whether or not
scheduled RCs are reportable to the DEP ARC.
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1. The District will notify the Lead Regulatory of the USACE Project Closeout
determination; regulatory agreement is not required. Refer to paragraph 6.8.2.

2. If RC leads directly to a Project Closeout, Lead Regulator notification of the
Project Closeout determination shall be made in conjunction with seeking
agreement of the RC determination. Project closeout activities shall be conducted in
the last phase of work on the project when no further action is determined.

Figure 6-6. Project Closeout Determination Process.

6.8.2. Regulator Coordination and Notification on Closeout Decisions.

6.8.2.1. HTRW and MMRP Project Closeout Documentation. Lead regulator notification
of project closeout of HTRW and MMRP projects must be provided but agreement is not
required. Lead regulator agreement of a previously coordinated no action determination or

6-26

FUDS Handbook e 2 December 2022




Response Complete can be used to support a project closeout decision. Worksheet 6-3 is
provided as a template for closeout notification. Refer to Chapter 9 for coordination of
documents with the lead regulator and specific requirements for coordination with EPA for
FUDS properties on the NPL.

6.8.2.2. BD/DR and COMM/REL Project Closeout Documentation. BD/DR Projects are
based entirely on safety issues, not environmental response actions. BD/DR and COMM/REL
Projects do not require lead regulator notification or formal closeout documentation. A
memorandum signed by the District FUDS Program Manager with concurrence from the
Division FUDS Program Manager and uploaded to FUDS Docs will document project closeout
determinations.

6.8.2.3. Where USACE is lead for response actions as a result of PRP process
determination, an HTRW or MMRP Project is used to conduct the response action. Section
6.8.2.1 details closeout process for those projects. There is also a requirement to complete the
closeout process detailed in Chapter 5 prior to closing the PRP project.

6.8.2.4. PRP Project Closeout Documentation. The PRP District Counsel shall ensure that
the closeout is reflected in the Counsel database and is consistent with data in FUDSMIS.
Documentation of actions under the project shall be appropriately included in project files (e.g., a
judicial settlement) and uploaded to FUDS Docs.

6.8.2.4.1. Where USACE is lead for response actions for a segregable HTRW or MMRP
Project for which USACE has been the lead on a property with a PRP Project, refer to Section
6.8.2.1 for details of the closeout process for the non-PRP projects. The closeout process detailed
in Chapter 5 will be used to closeout the PRP project. The closeout of the non-PRP projects will
be coordinated with the PRP District Counsel and the PRP District PM.

6.8.2.5. Regulator Coordination for Project Closeout Documentation. For non-PRP
projects, it is expected that USACE has been coordinating closely with regulators throughout the
life of the project. When the intent to close a project has been identified, the PM District shall
notify the Lead Regulatory Agency and stakeholders of the USACE closeout decision. For
project closeout, follow the coordination process depicted in Figure 6-6. Refer to paragraph 6.8.3
for template letters seeking regulatory agreement on RC and/or notification of project closeout
decisions.

6.8.2.6. Program Coordination and Finalization of Closeout Documentation. Once
coordination with the lead regulator is complete, the final approved closeout packages shall be
provided to the lead regulatory agency to notify of final closure of the project. A copy of the
closure document and project actions supporting closure shall be included in the permanent
record file and FUDS Docs and the Project Closeout dates are recorded in FUDSMIS. When the
project is closed out, the PM must ensure the data in the FUDSMIS are complete and accurate.
There is no requirement to provide a public notice of availability of the closeout report in a
newspaper of general circulation or to make the report available in a local information
repository.
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6.8.3. Letters for Seeking Regulatory Agreement on Response Complete (RC) and/or
Notification of Project Closeout. To ensure effective communication with the lead regulator and
to provide the regulator adequate information regarding RC and project closeout determinations,
three templates for use in the initial attempt to seek regulatory agreement are included in
Worksheets 6-1 through 6-3. The three templates are respectively for three different scenarios as
follows: (a) seeking RC agreement with remaining LTM, (b) seeking RC agreement and project
closeout notification, and (c¢) providing project closeout notification when No Action is required
or after completion of LTM (see Worksheet 6-5).

6.8.4. Ongoing Responsibility. Following the closeout steps, no future DoD response
actions are anticipated. The PM District may request to initiate re-examination, as approved by
HQUSACE, for FUDS properties that were previously determined to have no FUDS-eligible
projects, properties with eligible projects that have achieved RC, or where the project closeout
process has been completed. A property shall be re-examined upon presentation of new or
additional information concerning potential DoD contamination or upon mutual agreement by
USACE and a State, Tribe, EPA, or other stakeholder. These requests for re-examinations can be
submitted in writing, or via email, during the annual workplan review, during the Statewide
Management Action Plan process, or at other times as necessary. See also paragraph 3.8.
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Worksheet 6-1
Response Complete (RC) Agreement with Remaining LTM Request Letter

[Mr../Ms. Regulator Name, Position]

[Agency]
[Address]

Dear [Mr./Ms. Regulator Name]:

In continuation of our coordination with your office, the U.S. Army Corps of Engineers
(USACE) [Insert District] is pleased to inform you that the environmental cleanup work
completed at [Insert Project Name, Property and Project Number] has [Select: achieved the
remedial action objectives for the project OR led to the determined that no additional response
action is required]. As a result, USACE has concluded that the project reached Response
Complete (RC) in accordance with the RC policy set forth in the Department of Defense Manual
(DoDM) 4715.20 20: “Defense Environmental Restoration Program (DERP) Management”.
Because this project will not allow for Unlimited Use/Unrestricted Exposure (UU/UE) upon this
RC determination, long-term management including five-year reviews will occur after RC.
Please see the enclosure for the basis of the RC determination along with supporting
documentation.

USACE requests agreement on this RC determination in the form of an official letter or email
from the appropriate authority no later than [Insert specified reasonable time frame]. If you
have any questions regarding this project or the RC determination, please contact [Insert Project
point of contact name and phone number].

Sincerely,

[District program manager Name|
[District] FUDS Program Manager
Enclosure (see next page)
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Enclosure to: Response Complete (RC) Agreement with Remaining LTM Request Letter

RESPONSE COMPLETE (RC) DETERMINATION
1. Project Name: Insert Project Name (include aliases in parentheses)
Formerly Used Defense Sites (FUDS) Project Number: /Property and project number]

Location:

City: [Insert name of nearest city/
County: /[County]

State: /State]

2. Investigation/Actions Completed to Reach Response Complete:

This is a brief description of the project and an explanation of how USACE reached the RC
determination, including references to the supporting documentation (e.g., meeting minutes,
workplans, and reports) and previous coordination with the regulatory offices.

3. Response Complete Recommendation:

This project [Select: has met the remedial action objectives as defined in the Record of
Decision OR does not require additional response action] and as a result, USACE has
concluded that the project achieved RC.

4. Current Status/Remaining Activities:
Summarize the project’s current status, including the reason that the project does not allow for
UU/UE and the efforts that remain to monitor/maintain protectiveness.
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Worksheet 6-2
Response Complete (RC) Agreement Request and Project Closeout Notification Letter

[Mr./Ms. Regulator Name, Position]

[Agency]
[Address]

Dear [Mr./Ms. Regulator Name]:

In continuation of our coordination with your office, the U.S. Army Corps of Engineers
(USACE) [Insert District] is pleased to inform you that environmental cleanup work is complete
at [Insert Project Name, Property and Project Number], and that no additional action is
required. [Insert if appropriate: The remedial actions completed have achieved the remedial
action objectives for the project.] As a result, USACE has concluded that the project has
reached Response Complete (RC) in accordance with the RC policy set forth in the Department
of Defense Manual (DoDM) 4715.20: “Defense Environmental Restoration Program (DERP)
Management”.

Additionally, because this project allows for Unlimited Use/Unrestricted Exposure (UU/UE),
long-term management is not required. Thus, USACE has further concluded that [Insert “FUDS
Project Number”| also achieved Project Closeout. Project closeout is equivalent to Site Closeout
as defined in DoDM 4715.20. However, despite the project closeout determination, USACE will
continue to track the project as part of the FUDS inventory. Please see the enclosure for the basis
of the RC and project closeout determinations, along with supporting documentation.

[1If this project is the final project to achieve Project Closeout at the property, and no
additional work or funding is required, insert the following: “Lastly, [Insert FUDS Project
Number] is the final project to achieve Project Closeout at [Insert Property Name]. All of
USACE’s work at this property is complete based on the information available at this time.”|

USACE requests agreement on the RC determination for this project in the form of an official
letter or email of appropriate authority no later than [Insert specified reasonable timeframe]. 1f
you have any questions regarding this project or the RC determination, please contact [Insert
Project point of contact name and phone number|.

Sincerely,

[District program manager Name|
[District] FUDS Program Manager
Enclosure (see next page)
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Enclosure to: Response Complete (RC) Agreement Request and Project Closeout
Notification Letter

RESPONSE COMPLETE (RC) AND
PROJECT CLOSEOUT DETERMINATION

1. Project Name: Insert Project Name (include aliases in parentheses)
Formerly Used Defense Sites (FUDS) Project Number: [Property and project number]

Location:

City: [Insert name of nearest city|
County: [County]

State: [State]

2. Investigations/Actions Completed to Reach Response Complete and Project Closeout:
This is a brief description of the project, with an explanation of how USACE reached the RC
determination, and the justification for project closeout, including references to the supporting
documentation (e.g., meeting minutes, workplans, and reports), and previous coordination with
the regulatory offices.

3. Response Complete and Project Closeout Recommendations:
USACE has concluded that this project has achieved RC and requires no additional action.
Thus, USACE plans to close out the project.
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Worksheet 6-3
Project Closeout Notification Letter (No Action or after Completion of LTM)

[Mr./Ms. Regulator Name, Position]

[Agency]
[Address]

Dear [Mr./Ms. Regulator Name]:

In continuation of our coordination with your office, the U.S. Army Corps of Engineers
(USACE) [Insert District] is pleased to inform you that [Insert Project Name, Property, and
Project Number] has achieved project closeout. [Insert: USACE coordinated the RC
determination for this project on [insert date]. Project closeout is equivalent to Site Closeout as
defined in the Department of Defense Manual 4715.20: “Defense Environmental Restoration
Program (DERP) Management”. However, despite the determination, USACE will continue to
track the project as part of the FUDS inventory. Please see the enclosure for the basis of the
project closeout along with supporting documentation.

[1If this project is the final project to achieve Project Closeout at the property, and no additional
work or funding is required, insert the following: “Lastly, [Insert FUDS Project Number] is the
final project to achieve Project Closeout at [Insert Property Name]. All of USACE’s work at this
property is complete based on the information available at this time.”]

If you have any questions regarding this project or the project closeout, please contact [Insert
Project point of contact name and phone number].

Sincerely,

[District program manager Name/,
[District] FUDS Program Manager

Enclosure (see next page)
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Enclosure to: Project Closeout Notification Letter after Completion of LTM

PROJECT CLOSEOUT DETERMINATION
1. Project Name: Insert Project Name (include aliases in parentheses)
Formerly Used Defense Sites (FUDS) Project Number: [Property and project number]

Location:

City: [Insert name of nearest city|
County: [County]

State: [State]

2. Investigation/Actions Completed to Reach Project Closeout:

This is a brief description of the project, an explanation of how and when the response complete
determination was reached, and the justification for project closeout, including references to the
supporting documentation (e.g., meeting minutes, workplans, and reports), and previous
coordination with the regulatory offices.

3. Project Closeout Recommendation:
This project requires no additional action per the reasoning in the previous section of this
enclosure. USACE plans to close out the project.
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Worksheet 6-4
Memorandum for Record: Response Complete (RC) Agreement Not Received.

[District office symbol] [date]
For: [Division FUDS Program Manager’s office symbol/Division Program Manager’s name]|

Subject: Documentation for Declaring FUDS project [insert Project Name, Property and
Project Number] Response Complete (RC) without Lead Regulator Written Agreement

1. The purpose of this Memorandum for Record (MFR) is to document actions taken in an
attempt to obtain lead regulator written agreement for the U.S. Army Corps of Engineers
(USACE) declaring as Response Complete (RC) the Formerly Used Defense Sites (FUDS)
project [insert Project Name, Property and Project Number].

2. References:

a. Department of Defense Manual (DoDM) 4715.20, Defense Environmental Restoration
Program (DERP) Management.

b. USACE Engineer Regulation (ER) 200-3-1, Formerly Used Defense Sites (FUDS)
Program Regulation.

3. Reference 2.a, Enclosure 3, paragraph 4.b.(15), states “the RC milestone signifies that the
DoD Component [i.e., USACE for FUDS projects] has met the remedial action objectives for a
site, documented the determination, and sought regulatory agreement.” Further, “if JUSACE] is
unable to obtain regulatory agreement for any reason, /USACE] shall document that it sought
regulatory agreement on RC determinations. [USACE] will begin the process to obtain and
document regulatory agreement in the form of a dated, official letter or email from the regulator
of appropriate authority reflecting agreement and official sanction of the RC determination. If,
within one year of making a reasonable number of attempts to obtain regulatory agreement,
[USACE] is unsuccessful, the /USACE] shall develop a MFR to document the RC determination.
The MFR shall include the steps the /USACE] followed to seek regulatory agreement; the
reason(s) why the /USACE] believes it did not obtain agreement; the reason(s) why the
[USACE] believes the site is at RC and any necessary documentation to support the RC
determination; and the signature by a /USACE] official of appropriate authority and signature
date. The MFR should be detailed enough to enable a reasonable person to draw the same
conclusion about the RC determination as the individual who makes the original determination.
The [USACE] should provide a copy of the MFR to the appropriate regulator(s) for reference.”

4. The [District name] District letter dated [insert the date of District letter requesting RC
agreement] notified [insert the name of the lead regulatory official], the lead regulatory official
for the [insert the lead regulatory agency], the lead regulatory agency for the FUDS [insert
Project Name, Property and Project Number], that the environmental cleanup work completed
at the project had [select: “achieved the remedial action objectives for the project” or “led to
the determination that no additional response action was required”]. The District concluded
that the project had reached RC in accordance with the policy set forth in the Reference 2a. The
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District requested not later than [insert the specified date or time-frame] the lead regulator’s
agreement in the form of a dated, official letter or email from the regulator of appropriate
authority reflecting agreement with the RC determination. The District also provided their point-
of-contact in the event the regulator had questions regarding the project or the RC determination.
[Elaborate if additional steps were followed to seek regulatory agreement.|

Option 1:

5. The lead regulatory agency responded with a dated, official /letter or email] indicating their
disagreement with the USACE RC determination. The District believes the lead regulatory
agency’s disagreement was [discuss the reason(s) why the District believes it did not obtain
regulatory agreement, if known|].

6. The District believes the lead regulatory agency’s disagreement is without merit and the RC
determination is appropriate because [discuss the reason(s) why the District believes the site is
at RC and provide any necessary documentation to support the RC determination].

7. As required by reference 2.b, request your office review the information contained in this
MFR to determine if the lead regulatory agency’s non-agreement is with or without merit and
provide direction on how the District is to proceed.

[Name of District FUDS Program Manager|
[name of District] District FUDS Program Manager

Encl:
Lead Regulatory Agency’s [letter or email]

Ist Endorsement. [Division name/Division FUDS Program Manager Office Symbol], [date of
endorsement]

For: [Name of District] District, FUDS Program Manager/[/Name of District FUDS Program
Manager]

Subject: Documentation for Declaring FUDS project [insert Project Name, Property and
Project Number] Response Complete without Lead Regulator Written Agreement

1. Thave reviewed the MFR and agree with the District’s assessment that the lead regulator’s
disagreement of the District’s RC determination is without merit. The project should be
designated as Response Complete in FUDSMIS.

2. File this MFR with enclosure and Division endorsement in the permanent project file and
electronically on the FUDS Records Management Database.

3. This office will forward the MFR with Division endorsement to HQUSACE, attn: CEMP-
CED, and will provide a copy to the lead regulatory agency for reference.
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[Name of Division FUDS Program Manager]|
[name of Division] FUDS Program Manager

Option 2:

5. The lead regulatory agency [select: “has not responded to the District’s request for” or “has
declined to reply”’| a dated, official letter or email from the regulator of appropriate authority
reflecting their agreement with the District’s RC determination. [Elaborate as necessary.]

6. As required by reference 2.b, request your office contact the lead regulatory agency at a level
higher than the District’s regulatory agency contact to request a dated, official letter or email
reflecting their agreement and official sanction of the District’s RC determination.

[Name of District FUDS Program Manager]|
[name of District] District FUDS Program Manager

Ist Endorsement. [Division name/Division FUDS Program Manager Office Symbol], [date of
endorsement|

For: [Name of District] District, FUDS Program Manager/[Name of District FUDS Program
Manager|

Subject: Documentation for Declaring FUDS project [insert Project Name, Property and
Project Number] Response Complete without Lead Regulator Written Agreement

1. Thave reviewed the District’s MFR and agree with the District’s RC determination.

2. 1 [select: “contacted” or “attempted to contact”| the [select: “lead regulatory official” or
“the lead regulatory office”| on [insert date of contact/attempted contact| to request a dated,
official letter or email from a regulator of appropriate authority reflecting their agreement with
the District’s RC determination. [Elaborate for additional requests made.] [This/These]
attempt(s) resulted in [provide a statement of the results of the Division Program Manager’s
contactsj.

3. As of the date of this endorsement, neither this office nor the District office have received a
dated, official letter or email from the regulator of appropriate authority reflecting their
agreement with the District’s RC determination.

4. By reference 2.a, this endorsement documents that a reasonable number of attempts have
been made over a period of up to one-year that have been unsuccessful in obtaining regulatory
agreement of the District’s RC determination. Therefore, the project should be designated as
Response Complete in FUDSMIS.

5. File this MFR with Division endorsement in the permanent project file and electronically on
the FUDS Records Management Database.
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6. This office will forward the MFR with Division endorsement to HQUSACE, attn: CEMP-
CED, and will provide a copy to the lead regulatory agency for reference.

[Name of Division FUDS Program Manager|
[name of Division] FUDS Program Manager
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Worksheet 6-5
PRP Project Closeout Notification Letter

[Mr./Ms. Regulator Name, Position]

[Agency]
[Address]

Dear [Mr./Ms. Regulator Name]:

In continuation of our coordination with your office, the U.S. Army Corps of Engineers
(USACE) [Insert PRP District] wishes to inform you that [Insert PRP Project Name, Property,
and Project Number, also known as any other name for the site] has achieved project closeout.
Project closeout is equivalent to Site Closeout as defined in the Department of Defense Manual
4715.20: “Defense Environmental Restoration Program (DERP) Management”. Legal claims
related to this project have been resolved.

[If applicable, state if another PRP has agreed to perform response actions for the PRP Project
and refer the regulator to that party for further review of the response actions. If all work is
complete and there is a full settlement for past and future costs, state that any future concerns
with the PRP Project location should be referred to the named party assuming that
responsibility.]

[If this project is the final project to achieve Project Closeout at the property, and no additional
work or funding is required, insert the following: “Lastly, [Insert FUDS Project Number] is the
final project to achieve Project Closeout at [Insert Property Name]. All of USACE’s work at this
property is complete based on the information available at this time.”]

If you have any questions regarding the project closeout, please contact /Insert PRP Project
attorney name and phone number]|.

Sincerely,

[District attorney Name],
[District Office of Counsel]
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CHAPTER 7
FUDS Program Performance and Quality Management

7.1. Quality System Requirements and Implementation.

7.1.1. Quality System Requirements. Execution of FUDS activities must include a
process that ensures the quality of property, project, and phase information. USACE
organizational elements engaged in FUDS activities share responsibility in this quality
management process.

7.1.1.1. Quality System Manager (QSM). At HQUSACE, CEMP-CED designates a HQ
FUDS QSM responsible for implementation and oversight of the quality management process at
the programmatic level. The FUDS Program Manager at a Division is the QSM responsible for
implementation and oversight of the quality management process at the regional level. The
FUDS Program Manager at the FUDS District is the QSM responsible for implementation and
oversight of the quality management process at the district level.

7.1.1.2. FUDS Quality Management Plan (QMP). The FUDS QMP is developed,
reviewed, and signed annually by each Division and HQUSACE. This plan establishes the
framework for FUDS quality management activities and provides guidance on conducting
project Quality Assurance (QA) assessments, reporting, and corrective actions of selected critical
areas of FUDS work. The QMP meets the FUDS Program Performance Metrics to have
procedures in place for periodic quality reviews to identify and resolve issues that may impede
progress. The FUDS QMP is documented in Enterprise Standard (ES) 07370, Formerly Used
Defense Sites (FUDS) Quality Management Plan.

7.1.2. Quality System Implementation. The CEMP-CED will establish overall guidance,
direction, and priorities for the FUDS Quality System, provide program oversight, and conduct
periodic reviews. The EM CX is available to assist CEMP-CED, Division, and District elements
in developing, implementing, and maintaining the Quality System for FUDS Property, Project,
and phase information.

7.2.  Defense Environmental Restoration Program Management Metrics. DERP Program
Goals for FUDS are established by DoD. Additional objectives, targets, and success indicators
required are established in the FUDS Program Performance Metrics. Current obligation and
liquidation metrics are indicated below:

7.2.1. Obligations shall meet the following DoD goals as a percentage of the updated CY
AWP: 28 percent (first quarter), 55 percent (second quarter), 80 percent (third quarter), and 100
percent (fourth quarter), cumulative obligation.

7.2.2. Divisions and PM Districts shall ensure DoD goals for expenditure rates are met.
Because ER-FUDS funds are executed using the OMA (Operations and Maintenance, Army)
carrier, funds must be liquidated in five years after the end of the appropriation year. To ensure
that ER-FUDS funds are disbursed in a timely fashion, the expenditure/outlay targets in Table 7-
1 have been established by DoD for Environmental Restoration fund:
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Table 7-1.
ER-FUDS Expenditure/Outlav Targets

Minimum Cumulative
Fiscal Years Annual . Description
. Expenditures
Expenditures
Obligations are incurred within
Appropriation Year 0% 0% an appropriation’s period of
availability.
Ist FY after 2% 22%
Appropriation year
2nd FY after
Appropriation year 45% 67% A maXimum Of FiVe FYs are
available for the
N d " ff:ﬁgn . 22% 89% expenditure/outlay of funds that
PPIOp Y were obligated during the
4th FY after 6% 95% Appropriation year.
Appropriation year
Sth FY after 5% 100%
Appropriation year
6th FY after Funds obligated but not
Appropriation year NA NA expended
pprop y are cancelled.

7.2.3. Appropriations are statutory authorities for the United States to incur obligations
and make payments from the Treasury. For the FUDS program, obligations can only be made
during the year of appropriation. Obligated funds can be expended or used for adjustments
during the appropriation year following the obligation and for a period of five years following
the appropriation year. After this period, the statutory authority to expend or to use the obligated
funds for adjustments is cancelled.

7.3.  FUDS Program Management Plan ( FUDS PgMP). The annual FUDS Program
Management Plan provides a framework for FUDS mission execution and identifies specific
requirements, reporting mechanisms, and management review processes. Implementing guidance
requires USACE to develop a FUDS PgMP, providing details on projects and initiatives required
to achieve each objective and metric. The DERP Management Metrics and FUDS Program
Performance Metrics shall be considered in development of this PgMP.

7.4. USACE Management Reviews. USACE actively manages mission execution of the
FUDS Program to meet short-term and long-term program objectives. Typical efforts include the
following:

7.4.1. Program (PgMPs) and Project Management Plans (PMPs) are used by HQUSACE,
Divisions, and Districts to define the Army expectations and to establish the “yardstick™ against
which performance is measured.
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7.4.2. Program performance is reported at periodic progress reviews held at all levels of
the USACE.

7.4.2.1. HQUSACE senior management reviews FUDS execution on a quarterly basis for
input to the Directorate Management Review (DMR) and on a semi-annual basis for the CEMP-
CE review. HQUSACE also holds an annual national FUDS Program review and annual regional
Focus Reviews for each Division as needed to discuss execution, issues, initiatives, and other
items of interest to the FUDS community.

7.4.2.2. Divisions and Districts routinely monitor FUDS execution during Program and
Project Review Board meetings, respectively. Line item reviews are also routinely conducted to
monitor project progress and identify topics that require management involvement or elevation to
higher headquarters. As a best practice Districts and Divisions should engage the EM CX and
HQUSACE during FS development, before development of the PP and release outside of
USACE, in those cases where a proposed decision represents a change in precedent or policy; is
of significant interest or concern to HQUSACE, the CG, or the ASA (IE&E); or if there are
significant issues anticipated in the remedy (i.e., very high dollar value, unique land use controls,
political or stakeholder concerns, or complex remedies).

7.5.  FUDS Records Management Requirements.

7.5.1. Introduction. FUDS Property and Project documents, or records, shall be retained
in accordance with AR 25-400-2 that prescribes the Army Records Information Management
System (ARIMS) and the National Archives and Records Administration (NARA) Act. The
NARA requires a paper copy of Project files be kept as the Official Records. In addition to the
requirements established by AR 25-400-2 and NARA, the FUDS Program requires the use of the
electronically stored FUDS Document system (FUDS Docs) for electronic storage of records and
must also meet project specific legal requirements (e.g. CERCLA). Refer to the FUDS Portal for
guidance.

7.5.1.1. FUDS Docs. Documents loaded to the FUDS Docs receive a user defined

classification as either “p” for “protected” files or “a” for “accessible” files. (e.g.,
BO7NE0007 01.11_0005_p.pdf).

7.5.1.1.1. The “p” designation is the broadest class of records and contains the property
and project records and documents for the planning, management, execution, and reporting of the
program. Records in this category are not available to the public through the External FUDS
Documents System (XDocs).

7.5.1.1.2. Records with the “a” designation are those records that are available to persons
outside of USACE who are sponsored for access through the XDocs, including regulators, RAB
members, local government officials, etc. These records must include documents that are in the
CERCLA Administrative Record as well as other publicly available FUDS records. However,
XDocs does not replace the need to maintain a separate CERCLA Administrative Record.

7.5.1.1.3. Records associated with the PRP process or protected by legal privilege (refer
to paragraph 5.7.1.3) must be loaded onto FUDS Docs under document category 13, Potentially
Responsible Party (PRP) Documents, and are assigned a “p” designation. These records are not
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accessible or releasable to the public. Persons within USACE requiring access must coordinate
with the PRP District Office of Counsel and the FUDS District PRP Administrator.

7.5.1.2. CERCLA Administrative Records. The requirements for CERCLA
Administrative Records are discussed in Chapter 8 and are defined by the NCP.

7.5.1.2.1. These records are a subset of the FUDS project records and consist of the
documents that form the basis for selecting the response action. PM Districts, with the help of
Counsel, must ensure that only appropriate documents are placed in the CERCLA
Administrative Record File per EP 200-3-1 instructions and Appendix I of this Handbook. As
these records form the basis of a decision, the records should be assigned an “a” designation in
FUDS Docs.

7.5.1.2.2. The “a” designation consists of records that are publicly available and may
include documents beyond those that would make up the Administrative Record File.
Accordingly, a specific Administrative Record Index should be used to define and generate the
Administrative Record rather than relying on the "a" designation. If a project file designated as
“p” is later determined to be part of the CERCLA Administrative Record, it should be updated
on FUDS Docs as an “a” designated file so that it will also be made available through XDocs.

7.5.1.2.3. The index to the Administrative Record must be uploaded to FUDS Docs in a
timely manner as the Administrative Record is updated.

7.5.2. Documents to Retain. A list of typical documents to be retained in the permanent
record file is included in EP 200-3-1. The current FUDS documents category list is in Appendix
I of this handbook. PMs shall ensure that a copy of each of these documents generated during
execution of work at the project is labeled and retained in compliance with the NCP and
applicable records management issuances. The Official Project File is the paper copy and shall
be retired to a Federal Records Center (FRC) in accordance with AR 25-400-2 at the appropriate
time when the PM determines they are no longer needed at the District.

7.5.2.1 Documents Subject to a Litigation Hold. Whenever litigation is anticipated or has
been initiated related to a FUDS project, the Office of the Chief Counsel or the District Counsel
will notify all USACE personnel holding affected records to preserve all electronic and paper
records, information, and data until the litigation hold is released. A litigation hold may also be
directed by DOJ, HQUSACE Records Management, the Administrative Assistant to the
Secretary of the Army, or the DoD. CECC-E and the District Counsel will confer with DOJ
concerning the scope of the litigation hold and whether records must immediately be produced or
must be preserved subject to future discovery requests. All Project Delivery Team members, and
all other personnel with affected records will ensure that all records, information and data subject
to the litigation hold are protected from destruction. The District Counsel and the PM will work
with ACE-IT as necessary to establish a restricted server location where electronic records may
be copied and preserved. Storage media, including computer hard drives, are subject to the
litigation hold, as well as paper records stored at any location subject to the direction and control
of USACE, including the Federal Records Centers.
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7.5.3. Document Retention Time. Project documents included in the permanent record
file and the Administrative Record File are classified as indefinite retention documents according
to AR 25-400-2 ARIMS requirements and are not to be destroyed. The Permanent Record file
shall be sent to the FRC when the District determines the paper copies are no longer required
locally.

7.5.4. Electronic Submission of Project Documents and Data.

7.5.4.1. Investigative and Analytical Data Deliverables and Data Review.

7.5.4.1.1. Analytical Data Format Requirements. FUDS environmental monitoring and
data quality management shall comply with ER 200-1-7. Environmental laboratory analytical
data shall be in the Staged Electronic Data Deliverable (SEDD) format, consistent with the most
current published version of SEDD. The complete SEDD Specification including the SEDD
Specification Appendix A (Data Element Dictionary), the SEDD Valid Values, and the SEDD
Document Type Definition (DTD) are located on the Staged Electronic Data Deliverable
(SEDD) Resource Documents web site at https://www.epa.gov/.

7.5.4.1.2. Analytical Data Review. The appropriate SEDD stage (2a, 2b, 3, etc.) shall be
selected and specified based on project needs, including electronic or manual data review system
requirements as well as project database data elements. The analytical data delivered by
laboratories shall be reviewed and electronically flagged in accordance with the Guidance for
Labeling Externally Validated Laboratory Analytical Data for Superfund Use (OSWER No.
9200.1-85, EPA 540-R-08-005). Data review by the USACE project chemist (in addition to the
electronic review) is still necessary to ensure project screening and/or data quality objectives are
met.

7.5.4.1.3. File Management. SEDD analytical data files and data review reports/output
shall be archived and under direct control of the USACE District PM and included in project
permanent record files. The permanent record file shall include project planning documents that
define decision rules and criteria, including data quality objectives and measurement quality
objectives for the project and the project specific cQAPP. The UFP QAPP, the final report, and
electronic or manual data review reports shall be uploaded into FUDS Docs. The SEDD
deliverable from the laboratory, sample location data, field sampling data with quality control
association information, the e€QAPP, and reviewed SEDD files shall be uploaded into a FUDS
program managed chemical database (FUDSChem). See the FUDS Portal for requirements
related to FUDSChem. Rules for formatting geospatial data are found in paragraph 7.5.4.1.5
below.

7.5.4.1.4. Additional Assistance. The EM CX can assist project, contractor, and
laboratory personnel to better understand what SEDD is and how to implement these
requirements. This includes how to choose the correct Stage of SEDD and how to choose
appropriate data review criteria. The EM CX shall provide scoping language upon request from
the PM District. Further information on FUDSChem may be obtained from the FUDSChem User
Manual.

7.5.4.1.5. Geospatial Data Management. Geospatial data may be generated during the
performance of activities at FUDS Projects. The PDT shall review geospatial data stored in
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digital (electronic) form to minimize transcription errors and ensure data quality. Per EM 1110-
1-2909, the Spatial Data Standard for Facilities, Infrastructure, and Environment (SDSFIE) is the
standard for GIS and CADD. Final GIS and CADD data generated for FUDS Projects shall
comply with SDSFIE gold or the most recent Army approved SDSFIE release. To comply with
EO 12906, geospatial data projects shall be documented using Federal Geographic Data
Committee (FGDC)-STD-001-1998, Content Standard for Digital Geospatial Metadata. These
requirements exist for data generated both in-house and by contractors. Refer to Appendix B for
GIS requirements during the INPR and to Appendix E for GIS requirements during the PA.

7.5.4.1.6. Geotechnical and Geophysical Data Management. Geophysical data may be
generated during the performance of activities at FUDS Projects. Currently, there is no standard
for the delivery and management of geotechnical data. However, USACE EM 200-1-15 provides
guidance on the minimum requirements for geophysical data submittals. All
geophysical/geotechnical data should be geo-referenced where practicable. PMs shall maintain
geotechnical/geophysical reports and supporting documents to characterize a MRS on FUDS
Docs. The documentation of the methodology and audit trail of analysis and resulting decisions
should be included in the project file.

7.6. Independent Technical Review Requirements and Procedures.

7.6.1. In accordance with this Handbook, the USACE Project Delivery Business Process
(PDBP), and the Quality Management ER, District project managers (PMs) are responsible for
utilizing the expertise of their project delivery teams (PDTs) to determine the procedures
necessary to achieve the target level of quality. Quality control plans identify the quality control
(QC) and ITR team members. Documents must undergo an internal USACE QC review and ITR
prior to releasing documents to either regulators or the public.

7.6.2. In accordance with the ER 1110-1-12, the QC review is conducted by USACE
technical PDT personnel for contractor work products and by USACE technical non-PDT
members for in-house work products. The QC reviewers should be an appropriate technical
discipline, have knowledge of the project, and review for compliance with contract requirements,
accuracy of technical data, and accomplishment of agreed upon project objectives relative to
project phase. Quality control reviews are conducted on documents prior to the ITR. The Office
of Counsel must be involved in the proper review and application of law and regulations.

7.6.3. The ITR 1is a review by a qualified person or team not involved in the day-to-day
production of the project/product under review, for the purpose of confirming the proper
application of clearly established criteria, regulations, laws, codes, FUDS program policies,
principles, and professional practices and is completed on documents after QC review. (Note:
Evidence of PDT QC review must be provided on the EM CX Document Review Request Form
when requesting an ITR. For clarification, the PDT may provide the original draft document
prior to contractor revision along with QC comments for ITR or may provide the contractor
revised draft with original QC comments as background information for the ITR.)

7.6.4. The PM District is responsible for ensuring an ITR is conducted for property and
project deliverables. The ITR team must include applicable technical disciplines.
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7.6.4.1. Refer to Table 7-2 to determine the HTRW and MMRP related documents
requiring an ITR to be performed by the EM CX.

7.6.4.2. As part of EM CX ITR, review of FUDSChem submittals is required. As part of
the EM CX ITR of planning documents (UFP-QAPP), at a minimum, the EM CX will verify that
the project eQAPP has been created or loaded in FUDSChem and been approved by the PDT. As
part of the EM CX ITR of project reports, at a minimum, the EM CX will verify that all
FUDSChem required submittals for the project have been created or loaded in FUDSChem and
been approved by the PDT.

7.6.4.3. EM CX ITR of INPR Amendments is not required for revised or new projects
resulting from delineation when using the Simplified INPR Format (refer to Appendix B). All
documents that do not require an EM CX ITR must have an ITR performed by an independent
team in the District or by another FUDS District.

7.6.4.4. For BD/DR and CON/HTRW Projects without USTs, the District is responsible
for conducting ITR for documents developed during the RmD and RmA-C phases and the
project closeout process. The EM CX may conduct these reviews upon request.

7.6.4.5. For CON/HTRW Projects involving USTs, the District is responsible for
conducting ITR for documents developed during investigations and removal response activities
that follow RCRA Subtitle I requirements of 40 CFR 280 or EPA approved State UST programs.
The EM CX may conduct these reviews upon request.

7.6.4.6. The District PM is responsible for ensuring documentation
(comment/response/resolution) of the ITR is uploaded in FUDS Docs under category number
01.11 regardless of who performs the ITR.

7.6.4.7. Coordination with U.S. Army Public Health Center (USAPHC) and the U.S.
Army Technical Center for Explosives Safety (USATCES) is required prior to staffing all RODs
for signature regardless of the signature authority. See subparagraphs below for specific staffing
requirements.

7.6.4.7.1 RODs for HTRW projects, and MMRP projects addressing an MC risk, must be
coordinated with USAPHC for review and comment (for planning purposes allow 30 days). This
coordination requirement is satisfied (preferred) by providing an opportunity for review and
comment of final human health risk assessments and ecological risk assessments developed
during the RI/FS that form the basis for the remedial action decision. If the risk assessment is not
provided then the ROD must be provided for review and comment. USAPHC coordination is not
required for removal responses. Unresolved comments must be raised to the Division for
resolution. Project funding must be provided for USAPHC reviews.

7.6.4.7.2. All RODs for MMRP projects with explosive hazards shall be coordinated with
USATCES prior to staffing for signature and after EM CX ITR. When requesting review,
prepare a memorandum requesting review, provide requested suspense date (for planning
purposes allow 30 days), and the email addresses/POCs to receive comments. The memorandum
and the document are emailed to: usarmy.mcalester.usamc.list.dac-est-siteplan@mail.mil.
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Clearly state in the email subject line that this is a FUDS document. USATCES will respond
officially with a memorandum acknowledging concurrence with the selected remedy (or no
action) from an explosives safety perspective. Unresolved comments must be raised to the

Division for resolution.

* Draft documents developed by either FUDS In-House
PDT or contractors

Document
Development

~

» Conducted by:
» FUDS In-House PDT for contractor documents
* Non-PDT personnel for FUDS In-House PDT
documents
* EM CX personnel (upon request by District with
project funding)

_J

~

« See paragraph 7.6.

* EM CX ITR will not be performed by an EM CX individual/team who
conducts a QC review on behalf of the District.

** Documents must have ITR completed prior to release for formal
regulatory or public review. This does not negate USACE commitment to
provide regulators with meaningful opportunity for review and comment.

Figure 7-1. FUDS Independent Technical Review Process

7.6.5. For the EM CX ITR, the District PM shall provide required documents and
evidence of PDT quality control (QC) review (EM CX ITR may be delayed if this is not
provided). For EM CX ITR of FUDSChem, documents and evidence shall be provided via the

FUDSChem site.

7.6.6. When requesting EM CX review, submit a Document Review Request Form. This
is a fillable pdf form available on FUDSMIS under the “Documents” link. If chemical data will
be or has been collected and either mandated or optional information has been loaded into
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FUDSChem, the Document Review Request Form should be annotated to inform the EM CX of
its availability during the ITR process of the associated document.

7.6.7. District ITRs will be conducted in accordance with District or Division policies and

procedures.

Table 7-2
Document Review Requirements

Documents to Submit to EM CX

provide approval before subsequent steps are initiated.

Upon completion of USACE PDT Quality Review, submittals requiring EM CX review shall
be delivered for review, comment, and resolution of significant comments prior to subsequent
steps (e.g., regulator or stakeholder review). For some deliverables, the EM CX must also

FUDS Handbook e 2 December 2022

Property Level Documents. All Project Categories Notes
Property Eligibility

Findings and Determination of Eligibility (FDE) | R (Review) 1
Preliminary Assessment (PA)

Preliminary Assessment Report | R 1
Inventory Project Report (INPR) Package

Inventory Project Report (INPR) R 1

INPR Amendments R 1,2
Project Level Documents. MN.[RP HT.RW Notes

Projects Projects

Site Inspection (SI)

SI UFP-QAPP (Workplan) R R 3,4,12

SI Report R R 3,12
Time Critical Removal Action (TCRA)

Removal Process Initiation Memorandum (RPIM) R R 1

Action Memorandum R R 35

Site Specific Final Report (or TCRA Report) R -—- 3,12
Non-Time Critical Removal Action (NTCRA)

Removal Process Initiation Memorandum (RPIM) R R 1

Engineering Evaluation/Cost Analysis (EE/CA) R R 3.12

Report

Action Memorandum R R 35
Removal Action (RmA-C)

Site-Specific Final Report (or Removal Action

Report) R o 12
Remedial Investigation/Feasibility Study (RI/FS)

UFP-QAPP and APP/SSHP (CWM) | R R 3,4,12
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UFP-QAPP and APP/SSHP (Conventional MMRP

and HTRW) 34,12

Remedial Investigation Report 3,12

Feasibility Study 3,12,13

Proposed Plan 3,5,13

AlRI=|m| =
AlRI=|m| =

Record of Decision 3,5,14

Remedial Action (RA-C and RA-QO)

UFP-QAPP and APP/SSHP (All)

=
=
[U'S]
EN

Land Use Control Implementation Plan (LUCIP) or
other similar plans

Site-Specific Final Report (or Remedial Action
Report)

Long Term Monitoring

UFP-QAPP and APP/SSHP (All) R R 3,4,12

LTM Reports R R 3,12

Miscellaneous Project Activities

PRP Project Documents N/A N/A

A
(Approve)

MRESS/MRCSS After Action Report (AAR) R -—-

6
Required Explosives Safety Submission (RESS) --- 7
8
1

Five Year Review Reports

R
Remedial Optimization Reports R R -
A

Munitions Response Site Prioritization Protocol
(MRSPP)

New Contract Packages (MATOC/SATOC, IDIQ or
site-specific contract)

=
=

=

Task Order SOWs and PWSs 10

Negative determinations regarding implementation
of Advanced Geophysical Classification (AGC) R - 11
Systems

Notes:

R (Review) — Draft deliverables must be sent for EM CX ITR unless otherwise noted. Project
schedules shall incorporate 10 working days for the RPIM, 15 working days for other
documents, and 10 working days for responses to comments from the Date of the District’s
receipt of review notice from the EM CX. The District shall coordinate with the EM CX POC
in advance of draft delivery if an accelerated review or special considerations are desired.

A (Approve) — Draft deliverables must be sent for EM CX ITR and approval. ITR comments
designated as Significant by the EM CX must be resolved. The District shall then receive
documented approval from the EM CX prior to completion of subsequent steps (i.e.,
USATCES/DDESB approval of safety submissions or submittal to the Army QA Panel for
MRSPP scores).
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1. The RPIM, Five Year Reviews, FDEs, PA Reports, and INPRs must be provided for EM
CX ITR regardless of property eligibility, project category, or CTC. For RPIM review and
approval process, refer to chapter 4.

2. EM CX ITR of INPR Amendments is not required for revised or new projects resulting
from delineation when using the Simplified INPR Format. For guidance, contact the EM CX
INPR review lead for guidance.

3. The ITR for HTRW projects with an estimated CTC of $5M or less (the combined RA-C
and RA-O phases for remedial action decisions; the RmA-C or IRA phase for removal action
decisions) shall be the responsibility of the District. The District also has responsibility for
ITR of CON/HTRW and BD/DR deliverables regardless of CTC. The EM CX is responsible
for ITR on all MMRP projects and those HTRW projects when the ROD/AM signature
requirements exceed the Division’s signature authority.

4. DoD policy and USACE and Army guidance requires the use of the UFP-QAPP format.
The UFP-QAPP worksheets, when completed, are considered the project workplan. The EM
CX is available to provide technical assistance during project planning and/or workplan/UFP-
QAPP development.

5. The estimated CTC shall reflect the scope and cost of the preferred alternative. A review
by HQUSACE, if required, shall be conducted subsequent to the EM CX ITR and prior to
delivery to regulators or other stakeholders.

6. Submission to the EM CX for review will be subject to and only at the request of the
Office of Counsel based on individual circumstances. Any such submission will ensure proper
procedures are put in place to protect privilege and confidentiality.

7. A DDESB-approved RESS (site plan, MRESS, or MRCSS) is required before the start of
munitions response activities (e.g., field activities) that involve the placement of explosives on
a site; the intentional physical contact with MEC or chemical agents, regardless of the
chemical agent configuration; or the conduct of ground-disturbing or other intrusive activities
in areas known or suspected to contain MEC or chemical agents, regardless of the chemical
agent configuration is required. See EM 385-1-97 for details. RESS must be provided for
review and Direct Reporting Unit (DRU) approval/concurrence, regardless of project cost
estimate. This includes Munitions Response Explosives Safety Submissions (MRESS),
Munitions Response Chemical Safety Submissions (MRCSS), Munitions Response Explosives
Site Plans (MRESP), and Munitions Response CWM Site Plans (MRCSP). HQUSACE has
delegated DRU approval/concurrence of the RESS to the EM CX, Military Munitions
Division.

8. An After-Action Report (AAR) for completed munitions or CWM responses is a required
feature of DDESB-approved MRESS or MRCSS. The AAR purpose is to document that the
explosives and chemical safety aspects of the selected response have been completed per the
approved MRESS or MRCSS. This determination is made by the PDT when site activities no
longer involve the placement of explosives on a site or the intentional physical contact with
MEC or chemical agent, regardless of the chemical agent configuration. See DESR 6055.09
and EM 385-1-97 for details.

9. Upon first application of the MRSPP to an MRS, the Draft MRS Score must be reviewed
and approved by the EM CX. EM CX approved scores are then submitted to the Army QA
panel for final approval. The Army QA Panel approved score (the Official MRS Score) must
be reviewed whenever information becomes available that affects or potentially affects the
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score. Although this table suggests such revisions only occur during particular phases, the
score could also be affected for other reasons such as change in land use, new information
from the lead regulatory agency, or upon delineation, to name a few. Refer to 32 CFR Part
179.5 and the USACE Handbook on Delineation and MRS Prioritization Protocol
Implementation for other cases requiring the re-evaluation of the MRS Score. The District will
reflect these changes in the MRSPP worksheets in FUDSMIS that will result in a subsequent
EM CX review.

10. Contract packages and TO SOW’s/PWSs provided for ITR must include all documents
that comprise the contract package, including but not limited to: PWS, example task orders,
QASP, IGE, market research, Sections L and M, draft QAPP Worksheets #10 & #11, meeting
minutes from pre-planning meeting, etc. All Task Order SOWs/PWS must be provided for EM
CX ITR. If the District or MMDC issuing the contract is using the same template for multiple
task orders, then only the initial SOW/PWS will need to be reviewed by the EMCX or upon
change to MMRP guidance/policy affecting contract language or processes. This review can
be done concurrently with the PDT technical team. A copy of all task order SOWs/PWSs will
be provided to the EM CX for information purposes after award.

11. Projects where use of AGC is determined by the PDT to not be feasible or practical
within a given MRS, the specific reasons are to be clearly documented as part of the
documents that make up the administrative record for the project. Typically these
determinations are documented in planning documents and reports such as the UFP-QAPP, RI
or FS. If any other method is used to document the determination, it must be provided to the
EM CX for ITR.

12. All USACE elements engaged in FUDS program activities must use FUDSChem as
described in “FUDSChem Requirements” posted on the FUDS Portal. Use of FUDSChem data
entry is encouraged for all FUDS projects with chemical data. The process is mandated for
FUDSChem data entry for all projects with chemical contaminants of concern (CoCs) and
sampling requirements in remedial action operation (RA-O)/long-term management (LTM)
phases scheduled or active for 10 years or more and all projects sampling emerging or high
profile contaminants per Table K-4 “FUDS Emerging and High Profile Contaminants List”.

13. For projects having a ROD that must be elevated to HQUSACE for final approval, the
draft PP (after EM CX ITR) shall be submitted through Division to HQUSACE for review
prior to presentation of the PP to regulators or the public. See paragraph 7.7.

14. Submission of the PP public meeting transcript is required to be provided with the ROD
for EM CX ITR.

7.6.8. The PM and the ITR team must resolve significant ITR comments, regardless of who
performed the ITR. The PM will notify the appropriate EM CX Review lead and ITR reviewers
if comments have not been resolved and will be elevated to Division for resolution. This
notification will be documented in the project file. The PM will subsequently coordinate with the
ITR reviewers and Division to discuss the unresolved comments. If comments remain unresolved
at the Division level and are elevated to the HQ level, the ITR reviewers will be notified that
comments remain unresolved and will be elevated to HQ. The PM or Division will coordinate
with the ITR reviewers to discuss the unresolved comments with HQ. When the PM is notified
of the HQ resolution of the significant comments, this will be forwarded to the ITR reviewers.
Comment resolution will be documented and records (meeting notes, conference call notes,
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email, memorandum, etc.) will be maintained under category number 01.11 in FUDS Docs. A
significant comment is defined as a comment that identifies a:

e Statement or recommendation that is not in accordance with law, policy, guidance, or
regulation;

e Fatal flaw that directly affects the overall success of the work (e.g., the technical
approach is inconsistent with best practice or industry standards and will likely result in project
failure) or invalidates conclusions drawn from the work;

o Significant safety risk;
e Statement that misrepresents the facts or omits critical details; and/or

e Potential for substantial cost savings while maintaining work objectives.

7.6.9. Upon resolution of ITR comments, the draft document will be revised accordingly.
The revised Draft-Final version is then ready to be released for formal regulatory or public
review to the extent applicable. The applicable regulatory or public review and comment process
will be carried out, and written responses prepared when required. Upon resolution of
regulatory/public comments, and approval by an authorized USACE official and in compliance
with district or division procedures, the document is finalized.

7.6.10. After resolution of ITR comments, if any substantive changes (e.g., remedial
action objectives, remediation depths, land use controls) were made based on comments from
HQUSACE, HQ Department of the Army, or Department of Defense, a copy of the comments
and revised document will be provided to the EM CX for information purposes.

7.6.11. If substantive changes have been made based on regulatory or public review
comments, the comments and revised document will be provided to the EM CX for review to
ensure changes are consistent with original EM CX comments, USACE policy and guidance.
This review is a focused review and not a complete technical review by multiple disciplines. The
PM will coordinate with the EM CX Document review lead to facilitate this EM CX review.

7.7. Review of the Draft Proposed Plan.

7.7.1. Because the PP is a key public document, the PM District must ensure that the draft
PP is reviewed by their public affairs office in addition to environmental and legal PDT
members. As a best practice, it is also recommended that draft PPs be submitted for Division
review if the ROD will be signed at the Division level. For high visibility projects, the District
PAO may request input from Division and/or HQ PAO if warranted.

7.7.2. The draft PP shall be submitted through chain of command to HQUSACE for
review prior to presentation of the PP to regulators or the public for projects having a ROD that
must be elevated to HQUSACE for final approval. As a best practice Districts and Divisions
should engage the EM CX and HQUSACE during FS development, before development of the
PP and release outside of USACE, in those cases where a proposed decision represents a change
in precedent or policy; is of significant interest or concern to HQUSACE, the CG, or the ASA
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(IE&E); or if there are significant issues anticipated in the remedy (i.e., very high dollar value,
unique land use controls, political or stakeholder concerns, or complex remedies). Resulting
comments shall be incorporated to the satisfaction of HQUSACE prior to review by the
regulators or the public. The EM CX ITR shall be conducted prior to the HQUSACE review.
Refer to Appendix C for review and approval of decision documents.

7.7.3. If it is anticipated that the decision-making process could be impacted by
significant HQUSACE issues or concerns, the Division and PM District should also consider
requesting a conference call or meeting with the EM CX and HQUSACE as appropriate.

7.7.4. The chain of command should be notified of negotiated or imposed deadlines, and
sufficient time should be allowed for staffing at each level. A minimum of six to eight weeks
should be allowed for HQUSACE review and signature following receipt of the complete
decision document package.

7.8.  Inclusion of Contractor Information in or on Official Government Reports, Government
Publications, or Administrative Record Documents.

7.8.1. References.

7.8.1.1. Government Printing and Binding Regulations, 1990.
7.8.1.2. AR 25-30, The Army Publishing Program.

7.8.1.3. DA PAM 25-40, Army Publishing Program Procedures.

7.8.2. Requirements and Procedures.

7.8.2.1. References 7.8.1.1, 7.8.1.2, and 7.8.1.3 prohibit the use of advertising on
Government printed material. Section 13 of Reference 7.8.1.1 provides:

“No Government publication or other Government printed matter, prepared or
produced with either appropriated or non-appropriated funds or identified with an
activity of the Government, shall contain any advertisement inserted by or for any
private individual, firm, or corporation; or contain material which implies in any
manner that the Government endorses or favors any specific commercial product,
commodity, or service.”

7.8.2.2. Neither Draft nor Final documents shall contain Contractor information on the
cover pages. The Contractor’s name along with Contract number may be included in an
inconspicuous location as the preparer of the document, but no logo or other advertising
information shall be displayed in the document.

7.9. Responsibility Assessment.

7.9.1. Transfer documents for FUDS properties may contain hold harmless,
indemnification, release of claims, notifications of contamination, decontamination obligations,
release of liability, “as is”, or similar clauses that effectively transfer DoD’s environmental
responsibility at a FUDS to another party or parties. Transfer documents could include Contracts
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for Deed, Quitclaim Deeds, Purchase/Sales Agreements, Leases, Lease terminations, and other
official correspondence related to property transfer. The general principles of law would presume
these clauses are effective to transfer responsibility to the other party due to the transaction,
unless a legal analysis determines otherwise.

7.9.2. PM Districts are responsible for performing real estate searches, evaluating clauses
for transfer of the government’s restoration obligations to a third party, and making
recommendations to Divisions on Property and Project eligibility during the INPR that are
concurred in by the PM District Office of Counsel and Real Estate. This is required to be
included in the development of the PA and considered in the INPR. Refer to Appendices B and
E.

7.9.3. Normally, responsibility assessment concerns are identified and resolved during the
INPR process. However, if information affecting responsibility becomes known or is evaluated
following property or project approval, PM Districts shall determine whether additional action is
required to correctly assess the responsibility for response actions. Figure 7-2 provides a flow
chart for the actions that follow from responsibility assessments conducted during the FUDS
response process.

7.9.4. Table 7-3 identifies District action based on whether enforceable clauses affecting
DoD responsibility exist along with other solvent PRPs. Counsel and Real Estate will be
included in these evaluations and the decisions on actions to be taken. The USACE District
Counsel will document the findings of the responsibility assessment in a privileged written
memorandum for record to be placed in the permanent project file and on FUDS Docs (“p”
designation), and will address whether the reviewed clauses are or are not enforceable and/or
whether the responsible party or parties or their successors in interest exist that are not insolvent.
This assessment will be coordinated with CECC-E and follow the process outlined in paragraph
3.3.3.3.

7.9.5. Table 7-4 provides a Required Action based on the project approval status. Of
primary concern are approved projects with funding in the Current Year workplan or
programmed for funding in the Budget Year where it is critical to determine whether FUDS
funding is appropriate. Projects with Pending and Future project approval status shall receive the
same identification and analysis prior to programming funds.

7.9.6. An action for cost recovery will be referred to the PRP District for appropriate
legal action if an evaluation of responsibility is made after the completion of a response action
and it is determined that another solvent party exists that likely has enforceable obligations for
the response action. See Chapter 5 for additional information on cost recovery actions.
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Figure 7-2, Process Flow Chart for Determining the Appropriate Action for Eligible
FUDS Properties with Clauses in Property Transfer Documents Affecting Responsibility.
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Table 7-3

Responsibility Clause Assessment Decision Matrix

No responsible

Responsible PRP(s) Exist (Including either the party that assumed the obligations in

lfl%}) gss)s:::solf:l;:t the transfer documents clause, or other CERCLA PRP)
Enforceable | e Verify that e Verify that clauses are not enforceable in the transfer documents.
Clauses DO | clauses are not ¢ Document findings in a written memorandum for record to be placed in the permanent
NOT existin | enforceable in the | Project folder and on FUDS Docs.
property transfer documents. | o f other circumstances exist which create liabilities in other parties, establish a PRP
transfer e Continue with Project, refer the Project to the PRP District, and follow standard FUDS PRP policies and
documents planned Project practices (refer to Chapter 5). FUDS work proposal must be coordinated with the PRP
execution plan to District Counsel.
cleanup DERP
eligible CERCLA
contamination for
execution by the
FUDS Program.
Enforceable | e Document in a Option A.
Clauses DO | written e Refer to PRP District to develop strategy to enforce the clause and/or involve the PRPs in
exist in memorandum for taking response actions.
property record (MFR) the e See Table 7-4 for actions that depend on the project approval status.
transfer findings and the ] L. . . .
documents process used to Option B — District Proposes to Continue Response Action as an Exception to the

determine no

solvent PRPs exist.

Place the MFR in
the permanent
Project folder and
on FUDS Docs.

¢ Continue with
Project execution

FUDS guidance.

¢ Prepare a memorandum for Division concurrence and HQUSACE (CEMP-CED and
CECC-E) approval, which describes the extenuating circumstances that justify the
continuation of an ongoing response action, notwithstanding a determination that an
enforceable clause does exist and a solvent PRP is in existence. (A case by case
determination will need to be made by the District PDT (PM, Counsel, and Technical staff)
based on current site conditions and programmatic considerations. Generally, an exception
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plan to cleanup
DERP eligible
CERCLA
contamination for
execution by the
FUDS Program.

will be for the current response action phase and not for completion of all response actions
on a property.)

e HQUSACE (CEMP-CED) will advise Division PgM of HQUSACE decision.

e Document this justification in a written memorandum for record, which includes
HQUSACE approval, to be placed in the permanent Project file and on FUDS Docs.

¢ Initiate PRP Project, if one does not already exist on the property, to pursue cost recovery
for costs incurred to date and future costs of approved phase(s);

e PRP Counsel will prepare a demand to the PRP to assume responsibility under the clause
and reimburse costs if provided by the clause, and, in coordination with the DOJ,
negotiate/litigate settlement with PRPs or take other legal action as necessary.
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Table 7-4

Action to be Taken for “Option A” Projects in Table 7-3

Project Definition Required Action
Status
PA/INPR | Properties in the e Gather available real estate and transactional records and evaluate whether there are clauses
Phase PA or INPR phase | or agreements in which responsibility for environmental restoration and/or property conditions
when real property | that are the basis for a FUDS determination have been assumed by another party. Consider this
and transactional in making determinations of property and/or project eligibility. Recommend a PRP project and
documents are follow the process in Chapter 5 when it is found another existing party has assumed
searched for and responsibility for property conditions and is not insolvent.
evaluated. e Ifno current PRP requirement is identified or if the only recommended projects are BD/DR
and/or CON/HTRW, stop all action on the property and notify current property owner(s) and the
lead regulator.
e Ifrequired, Counsel will prepare a demand to the PRP to assume responsibility under the
clause, and in coordination with the DOJ negotiate/litigate settlement with PRPs or take other
legal action as necessary.
e Document findings in a written memorandum for record to be placed in the permanent Project
file and on FUDS Docs.
All Projects approved e PM District PDT recommends to CEMP-CED to halt response actions based on the current
phases | and in any phase of | site conditions and programmatic considerations; action typically ceases at the end of the current
after the | response action phase.
INPR | with funds o For a project in the SI, NTCRA removal, RI, FS or PP phase without a signed DD, notify
until programmed in CEMP-CED prior to ceasing action with a recommendation on an efficient point in the work
Response | Prior Year (PY) or when response actions can be halted at the earliest reasonable time without terminating a
Complete. | Current Year (CY) contract action; expect a response within 30 calendar days.
work plan. o For an on-going TCRA, notify CEMP-CED through the chain of command prior to ceasing

action; expect a HQUSACE response within 15 calendar days.
o For MMRP response actions following approval of a decision document!, notify CEMP-
CED through the chain of command prior to ceasing action; expect a HQUSACE response

! The term “decision document” includes ROD and Action Memorandum. Refer to Appendix C.
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Table 7-4

Action to be Taken for “Option A” Projects in Table 7-3

Project
Status

Definition

Required Action

within 30 calendar days that will address continuing the action or withdrawing the decision
document.
¢ Initiate a PRP Project, if one does not already exist on the property, and pursue cost recovery,
if appropriate, for costs incurred. Refer to Chapter 5.
e Counsel will prepare a demand to the PRP to assume responsibility under the clause and
reimburse costs if provided in the clause and, in coordination with DOJ, initiate
negotiation/litigation for settlement with PRPs or take other legal action as necessary.

e Document findings in a written memorandum for record to be placed in the permanent Project
file and on FUDS Docs.
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CHAPTER 8
Community Relations

8.1.  Community Relations Activities/Procedures Under CERCLA. This chapter presents the
community relations requirements per CERCLA, the NCP, the DERP, and other applicable
regulations and policy. Should a PM District feel additional public involvement activities are
necessary in addition to the requirements and desired actions discussed in this chapter, they may
be conducted after coordination with the District Public Affairs Office (PAO) and Office of
Counsel. Additional activities may include the use of a publicly available USACE website or
other USACE social media, additional public meetings, etc. Refer to EP 200-3-1 for suggestions
and guidance on how to implement an effective community relations program.

8.1.1. Community Relations. Inviting the public to participate in the response action
process promotes active two-way communication between the USACE and communities
interested in response actions at FUDS Projects. FUDS Project Managers must plan and budget
for community relations activities throughout all phases of a FUDS Project to ensure the public
has the ability to participate in the environmental restoration process. Information on
environmental restoration activities shall be made available to the public in a timely manner,
using appropriate mechanisms as outlined in the Community Relations Plan. Detailed
information for conducting community relations activities at FUDS can be found in the USACE
FUDS Public Involvement Toolkit available at the PM District PAO or on the HQ USACE
FUDS SharePoint site. USACE objectives are to foster and maintain a climate of understanding
and trust by:

8.1.1.1. Collecting information about the concerns of the community and affected or
interested parties and striving to address those concerns.

8.1.1.2. Supplying accurate and timely information about planned actions and progress.

8.1.1.3. Providing affected parties and the communities with the opportunity to
participate in the environmental restoration process.

8.1.1.4. Responding to issues and concerns in a timely manner.

8.1.2. Two-way Communications. FUDS execution provides USACE with a unique
opportunity for public participation. USACE personnel shall foster open, two-way
communication throughout the environmental restoration process. District PMs shall ensure
coordination with local elected officials, property owners, and the public to establish and
maintain an open dialogue among interested parties so that concerns are heard and considered
before making decisions regarding response actions. Community relations activities for
CERCLA remedial responses and removal responses on FUDS are summarized in Tables 8-1
and 8-2 of this Handbook, respectively.
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Table 8-1
Community Relations Activities for CERCLA Remedial Responses on FUDS.

Remedial Phases PA | SI RI/FS RD |RA-C|RA-O] LTM
Community Relations PA | st | ri|Fs | F? [RoD|RD [RA-C[RA-O| LTM
Activities (5)

Contact State and local officials R R R | R R R R R R R
Contact FUDS property owners R R R | R R R R R R R
News release D D | D D D D D D D
Workshops D D | D D D

Community Interviews R

Community Relations Plan (CRP) R R R R R R
Estabhsh Informatlon Repository R | R R R

and inform public

Initiate and maintain the

Administrative Record File RIR]R R

Determine the need for a RAB (1) R

Publicize TAPP and other

technical assistance opportunities R

to RAB (2)

Fact Sheets D D | D R D R| D D D
Public notice (3) R R R

Public meeting opportunity (4) D | D R D D

Public comment period (5) R

Responsiveness Summary R

Revise CRP R | R R R | R| R R R

Notes:

1. Assess the need for or establish a RAB at properties as early as possible during the RI in accordance with EP
200-3-1. Reassess the need to establish a RAB every two years during environmental restoration or when project
circumstances change. The RAB may be continued throughout the RA-O phase, as necessary. Refer to text.

2. Opportunities for technical assistance through the DoD TAPP program shall be made available to community
members of RABs (DoDM 4715.20, section 16).

3. The Public Notice for the PP and ROD shall be a paid display advertisement published in a local newspaper
that is most likely to reach the affected community. Refer to the USACE Public Involvement Toolkit for
additional information. In addition, consider providing a public notice through one or more other mechanisms to
give adequate notice to the public, including web pages, electronic or paper mailings, radio announcements, etc.
The public notice of the establishment and availability of the Administrative Record File and the Information
Repository will be by mechanisms that will give adequate notice to the community through a newspaper of
general circulation, or web page, electronic or paper mailing, or other methods likely to be effective.

4. An opportunity for a public meeting during the Proposed Plan public comment period is required and, if
requested, a Public Meeting must be conducted. Meeting formats during the RI, FS, and RA phases can be
information sessions, availability sessions, or poster sessions.

5. Revise Proposed Plan (PP) and provide a second comment period if significant changes are made regarding the
proposed FUDS remedial action prior to the Record of Decision (ROD) and those changes could not have been
reasonably anticipated by the public.

6. Complete guidance on establishing the Administrative Record File, including for TCRA and NTCRA, see
paragraph 8.2.

Legend: R = Required; D = Desirable
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8.1.3. Additional Landowner Notification Requirements for MMRP Projects. During
ongoing phases of work, the District shall notify the FUDS property owner of MMRP related
concerns and hazards and advise them to contact the local response authorities (call 911) should
munitions be found on their property. Refer to Chapter 4 for Interim Risk Management
procedures for projects where investigations, removal, or remedial actions are not planned to be
conducted for an extended period of time.

8.1.4. Restoration Advisory Board (RAB).

8.1.4.1. USACE PMs, with the assistance of the PAO, shall follow 32 CFR Part 202.2,
the DERP Manual, and EP 200-3-1 in determining if the criteria are met to establish a RAB at
FUDS Properties. Only one RAB shall be recognized for a FUDS Property and shall only
address issues associated with DERP environmental restoration activities pertaining to that
FUDS property. Information pertaining to RABs shall be entered into FUDSMIS and
documented in the Community Relations Plan (CRP). The RAB shall be formed as early as
feasible in the RI or removal action phase to ensure that community members can provide
meaningful input for the USACE’s remedy selection decision. For MMRP and HTRW Projects,
interest in establishing a RAB shall be determined within three months of initiation of the RI/FS
or EE/CA phases. If a RAB has not been established or a RAB has been adjourned or dissolved,
public interest shall be reassessed every two years at FUDS Properties with ongoing response
actions until sites have reached RC. PMs shall consult with the PRP District Office of Counsel
before establishing a RAB for FUDS Properties that have both PRP and non-PRP Projects.
Additional information pertaining to establishing, operating, adjourning, disbanding, and
dissolving a RAB is found in 32 CFR 202 and Restoration Advisory Board Rule Handbook,
Office of the Secretary of Defense, March 2007 (aka, the RAB Rule Handbook).

8.1.4.2. RAB meetings shall only address issues related to FUDS environmental
restoration at the Property/Project. Funds allocated for the establishment and conduct of RAB
meetings shall not be used for discussion of other concerns unrelated to the FUDS Project. The
government co-chair of the RAB is responsible for ensuring that RAB meetings adhere to RAB
operating requirements in 32 CFR Part 202. In certain circumstances, it may be beneficial to
employ a facilitator or to conduct an audit of RAB activities for consistency with regulations and
guidance pertaining to RAB activities.

8.1.4.3. There may be circumstances when the establishment of a RAB at a FUDS is
impractical, including when:

8.1.4.3.1. The property owner(s) object to the establishment of a RAB;

8.1.4.3.2. RAB establishment is not feasible due to the short duration of activities;

8.1.4.3.3. The property is in a remote location where there is no community in the

vicinity; or

8.1.4.3.4. Major environmental decisions for the property have already been made.

8.1.4.4. When a RAB is not established, the PM District shall annotate the reason in
FUDSMIS and the Commander shall provide a MFR to document the rationale. This MFR shall
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be included in the permanent record file, electronically in the FUDS Docs, and in the
Administrative Record File and the Information Repository.

8.1.4.5. ER-FUDS funding can be used to provide independent technical support to the
RAB through the DoD Technical Assistance for Public Participation (TAPP) program (refer to
the Glossary). The DERP Manual contains information on the TAPP process and funding
limitations that shall not be exceeded. If the FUDS Property has been listed on the NPL, the
public should also be informed of the availability of Technical Assistance Grants (TAGs) from
the EPA. If the FUDS Property has not been listed on the NPL, the public should be made aware
of Technical Outreach Services to Communities (TOSC) support available through the EPA.
Refer to 32 CFR Part 203 and the RAB Rule Handbook (March 2007) for more information
concerning TAPPs and TAGs.

8.1.4.6. Each RAB that receives a TAPP award must submit an annual TAPP results
report to the PM District and to the ASD(S). The PM District shall forward this report through
the chain of command to HQUSACE. This report shall include:

8.1.4.6.1. A description of the TAPP project,

8.1.4.6.2. A summary of services and products obtained,

8.1.4.6.3. The amount of TAPP funds obligated by FY, and

8.1.4.6.4. An evaluation for each project addressing whether TAPP assisted the

community in participating in the restoration program.

8.1.4.7. Eligible administrative expenses associated with RAB establishment and
operation must be captured in FUDSMIS as a Community Relations (COMM/REL) pseudo
project (refer to Chapter 6 and Appendix F for additional information on pseudo projects). Such
expenses include costs for:

8.1.4.7.1. Meeting announcements,

8.1.4.7.2. Room rental,

8.1.4.7.3. Facilitators and translators,

8.1.4.7.4. Document reproduction,

8.1.4.7.5. Mailing RAB information,

8.1.4.7.6. Orientation training, and

8.1.4.7.7. Contractor expenses specifically for administrative support.

8.1.4.8. USACE expenses that shall be reported under an active project phase, for
example RI/FS, and not under COMM/REL, include:

8.1.4.8.1. Salary costs for USACE personnel to prepare for and participate in RAB
activities,

8.1.4.8.2. Temporary duty travel costs of USACE personnel to participate in RAB
activities,
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8.1.4.8.3. Expenditures to determine initial community interest in establishing a RAB,
and

8.1.4.8.4. Community involvement expenses not specifically associated with the RAB
such as fact sheets for public distribution, public meetings, and document repositories.

8.1.4.9. The FUDS Program does not reimburse RAB members for expenses incurred for
meeting attendance, work hours lost, reviewing documents, travel to RAB meetings, etc. Refer to
32 CFR Part 202 and EP 200-3-1 for more detailed information.

8.1.5. Community Relations Plan (CRP). A CRP shall be developed commensurate with
the extent and duration of environmental restoration activities at the FUDS Project in accordance
with the NCP and at phases indicated in Tables 8-1 and 8-2. An organized approach to
community relations keeps community leaders, Local Government officials, and affected citizens
informed. Such an approach also allows them to provide feedback to USACE. The CRP is a
dynamic document requiring continual updating throughout the CERCLA process. Response
actions for CON/HTRW Projects and BD/DR Projects do not require a CRP.

8.1.6. Litigation and Freedom of Information Act (FOIA) Requests. Where litigation
exists involving environmental restoration activities on a FUDS, the PM District Office of
Counsel shall be consulted on the appropriate or required means for providing documents to the
litigating party or the public. The PM District Office of Counsel shall also be consulted for FOIA
requests. If a PRP project is open on the FUDS property, also consult the PRP District Office of
Counsel before the release of documents other than documents in the Administrative Record
File.

8.2.  Administrative Record Requirements.

8.2.1. Purpose. The purpose of establishing and maintaining an Administrative Record is
twofold. First, it establishes a record containing the documents that form the basis for selecting
the response action and to be used during a judicial review should the remedy ever be challenged
(CERCLA Section 113(j)). Second, it assists in meeting the CERCLA requirement for public
participation in determining the selected response alternative.

8.2.2. Basic Requirements. Following are the basic requirements for the Administrative
Record File. Requirements for permanent record file management and uploading property and
project documents to the FUDS Docs are discussed in Chapter 7.

8.2.2.1. The PM District is responsible for establishing and maintaining the
Administrative Record. An Administrative Record is required for HTRW and MMRP Projects at
which removal actions are performed (either TCRA or NTCRA) or at which a Remedial
Investigation is performed. The Administrative Record File contains documents providing the
basis for decisions made on the project and includes information such as relevant workplans,
reports, decision documents, copies of press releases, comments and responses, and fact sheets.

8.2.2.2. The NCP [40 CFR 300.415(n), 300.430(c), 300.815 and 300.820(a)] requires the
Administrative Record File to be initiated and made available to the public not later than the
earlier of, (1) the start of the Remedial Investigation, (2) promptly after approval of the Removal
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Process Initiation Memorandum for a NTCRA, and (3) within 60 days of beginning on-site
activities for a TCRA. Notification of the availability of the Administrative Record File is
provided at the time it is made available to the public and placed in a major local newspaper of
general circulation, or one or more other mechanisms may be used to give adequate notice to a
community, including distributing flyers door-to-door, mailing notices to homes, sending email
notifications, making telephone calls and/or posting on web sites.

8.2.2.3. The NCP [40 CFR 300.805] requires that an Administrative Record be
maintained. The Administrative Record File shall be located in the PM District office. A copy of
the Administrative Record File shall be made available at or near the site through the
establishment of a local Information Repository. The local Information Repository can be either
a physical location or in electronic format that is available to the public. The PM District will
determine whether to provide the publicly available copy of the Administrative Record File in an
electronic format and/or paper copy. This will be based on the community’s preference, the
repository’s availability of space, and the capacity and resources of the public to use an
electronic based Administrative Record File. The Administrative Record File must be maintained
and updated up to the signature of the ROD. Once the ROD is signed and added to the
Administrative Record File, the file is closed and becomes known as the Administrative Record.
The legal requirement for an Administrative Record File ends upon ROD signature, however the
Administrative Record and Information Repository may be maintained after the ROD is signed
to make post ROD records available to the public. If issuance of an explanation of significant
differences or a ROD amendment are required, these post-ROD documents, along with all
information that forms the basis for the decision to change the remedy, will be added to the
Administrative Record file and Information Repository. If an additional public comment period
is provided for the new proposed decision, all comments and responses will be added to the
Administrative Record file. When a project has achieved Remedy-in-place (RIP) or Response
Complete, whichever is earlier, the local Information Repository may be replaced with a Fact
Sheet providing a summary of the remedial action, its status upon the closing of the record at the
local Information Repository, and the location where the permanent Administrative Record can
be reviewed. The Fact Sheet should be reviewed annually and revised when new information is
available. When Project Closeout is achieved, the final status will be described in the Fact Sheet
at the local Information Repository and no further updates will be provided.

8.2.3. Additional Guidance on the Administrative Record. A complete discussion of the
requirements for the Administrative Record is complex and beyond the scope of this document.
For further information, refer to the NCP at 40 CFR 300.415, 300.430, and 300.800 to 300.825,
DoDM 4715.20, and Appendix H.

8.2.3.1. Documents and materials containing information that form the basis for the DoD
Component’s selection of response actions. Confidential or privileged documents must be kept in
a separate portion of the administrative record not accessible to the public. Whenever feasible,
the DoD Component shall summarize or rephrase (with legal counsel assistance) those portions
of the privileged document that pertain to the selection of the response action so that a summary
or rephrased version can be included in the publicly accessible portion of the administrative
record.
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8.2.3.2. Data gathered to characterize an MRS (including geophysical sensor data that is
digitally recorded and geo-referenced) accompanied by a clear audit trail of pertinent analyses
and resulting decisions. Where collecting digitally recorded, geo-referenced, geophysical sensor
data is impractical or unwarranted, the installation shall forward a memorandum documenting
the determination to the DoD Component Secretariat; the memorandum shall be included in the
administrative record and the information repository.

8.3. Remedial Response Community Relations Activities.

8.3.1. Site Inspection (SI). Before the SI begins, USACE Districts shall notify EPA,
State, and local officials; citizens who have indicated concern about the project; and directly
affected FUDS property owners. These notices can prevent undue concern and provide an
opportunity for USACE to explain the FUDS Program and the scope of the SI phase. The PM
District may solicit information from the local public regarding their knowledge of the FUDS
Property. Refer to the paragraph 8.3.8 for requirements to develop and maintain the Munitions
Response Site Prioritization Protocol (MRSPP) score.

8.3.2. Remedial Investigation/Feasibility Study (RI/FS). Upon initiation of the RI, the PM
District shall identify community leaders, officials, directly affected property owners, contiguous
property owners, and concerned citizens for community interviews and development of a mailing
list. A CRP shall also be developed at this time. Community interviews shall be conducted to
learn what the public’s concerns are and if the public wants to be informed and provide input on
the FUDS Property cleanup. The PM District shall keep State and local officials, directly
affected landowners, community leaders, and concerned citizens apprised of planned project
activities. Workshops, fact sheets, news releases, and other activities are desirable during this
phase to keep the public informed of project activities. The CRP shall be revised at the
conclusion of the interviews and updated regularly throughout the RI/FS process as needed.

&.3.3. Proposed Plan (PP).

8.3.3.1. The NCP requires that the availability and a brief summary of the PP be

announced by way of a notice published in a major local newspaper of general circulation'. The
PP and supporting analysis (including the RI/FS) must be available in the Administrative Record
File. USACE must provide a reasonable opportunity of not less than 30 calendar days for the
submission of written or oral comments on the PP. The initial period will be extended upon
timely request from the public by a minimum of 30 additional days. In computing the period of
time prescribed or allowed, the day of the event from which the designated period begins to run
shall not be included. Saturdays, Sundays, and federal legal holidays shall be included. When a

! Public notice requirements associated with CERCLA Section 117 and the NCP require publication in a major
local newspaper of general circulation a notice or use one or more other mechanisms to give adequate notice to a
community of the availability of the administrative record file. This practice continues to be required for notice of
availability of the proposed plan, ROD, notice that summarizes the explanation of significant differences, notice of
availability and brief description of the proposed amendment to the ROD, and notice of availability of the amended
ROD.
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stated time expires on a Saturday, Sunday, or legal holiday, the stated time period shall be
extended to include the next business day (NCP Section 300.7).

8.3.3.2. The opportunity for a public meeting during the public comment period must be
provided. A public meeting may be conducted at the discretion of the PM District unless there is
a public request for a meeting. In that case, a public meeting will be conducted. The public
meeting will be conducted at or near the project during the public comment period. A transcript
of the public meeting must be prepared and a record of comments submitted during the meeting
must be placed in the Administrative Record File before the ROD is finalized if there is a
significant period of time before the ROD is issued.

8.3.3.3. The PM, in conjunction with the PAO, is responsible for organizing the public
meeting, collecting written or oral comments received during the comment period, and
conducting additional community relations activities, such as workshops, preparing exhibits,
news releases, or fact sheets. After the comment period, Office of Counsel shall assist in
preparing a Responsiveness Summary that addresses substantive comments received from the
public. While actually included as part of the ROD, the Responsiveness Summary needs to be
completed promptly following the PP and public comment period and made available to the
delegated USACE decision maker for consideration before the remedy is selected.

8.3.3.4. If significant changes are made to the remedy with respect to scope, performance,
Remedial Action Objectives, or cost that could not have been reasonably anticipated by the
public based upon the information in the Proposed Plan, the Proposed Plan must be revised, re-
issued and a second public comment period is necessary.

8.3.4. Pre- and Post-ROD Changes. Refer to 40 CFR 300.430 and 300.435, for
community relations requirements related to changes in the remedy selection that occur before or
after the signing of the ROD.

8.3.5. Record of Decision. The ROD identifies the selected remedy. The PM District shall
notify key officials and community members after the ROD is signed. In addition, the
Administrative Record File must be updated to include materials that support issuance of the
ROD. The PM District shall announce the final decision in a major local newspaper of general
circulation in the community where the project is located. The PM District will consider
providing this notice through one or more additional mechanisms likely to provide adequate
notice to the community.

8.3.6. Remedial Design (RD). The CRP shall be reviewed and revised as appropriate to
reflect new community concerns during the RD phase. When the RD is finished, the PM District
shall notify key officials and community members. A fact sheet explaining the cleanup process
shall be provided to those on the CRP mailing list and a public briefing/meeting may be
conducted before the start of the remedial action.
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8.3.7. Remedial Action-Construction, Remedial Action-Operation, and Long-Term
Management (LTM).

8.3.7.1. During these phases, the PM District should prepare fact sheets about project
activities tailored to the community information needs and concerns. Information sessions may
improve public awareness and understanding of actions being taken at the FUDS Property. The
CRP shall be reviewed and revised as appropriate to reflect new community concerns.

8.3.7.2. Five-Year Reviews. The PM District shall consider the community in conducting
the Five-Year Review and coordinate with local officials as appropriate for evaluating the
selected remedy. When the Five-Year Review is completed and signed, a copy will be placed in
the Information Repository, or if the Information Repository has been replaced by a Fact Sheet,
the Fact Sheet will be revised to reflect the outcome of the Five-Year Review and information
will be included on where to request access to a copy of the full report.

8.3.8. Munitions Response Site Prioritization Protocol (MRSPP). The Munitions
Response Site Prioritization Protocol (32 CFR 179) requires that EPA, other Federal agencies,
State regulatory agencies, Tribal governments, local RABs or TRCs, local community
stakeholders, and the current landowner are offered adequate opportunity, as early as possible
and throughout the process, to participate in the application of the Protocol and making
sequencing recommendations for MMRP Projects. Refer to the “USACE Handbook on
Delineation and Munitions Response Site Prioritization Protocol Implementation” for additional
information on this process.

8.3.8.1. Prior to Beginning Prioritization. Prior to beginning prioritization, the PM
District shall:

8.3.8.1.1. Announcement in Local Publication. Publish an announcement in local
community publications requesting information pertinent to prioritization or sequencing
decisions to ensure the local community is aware of the opportunity to participate in the
application of the rule. This public announcement is only required for the initial application of
the protocol for a project.

8.3.8.1.2. Notify Regulatory Agencies and Stakeholders. Notify the heads of these
organizations (or their designated point of contact), as appropriate, to ensure these parties are
aware of the opportunity to participate in the application of the rule and seek their involvement.

8.3.8.1.3. Records of Notification. Records of the Announcement and Notifications to
regulatory agencies or stakeholders will be placed in the Administrative Record File and on
FUDS Docs for the MRS.

8.3.8.2. MRSPP Changes and Updates. Each MRSPP is reviewed and approved by the
Army QA Panel and is then reviewed annually by the PM District, or upon completion of a
phase, to determine whether there is new data that would alter the MRSPP score at each MRS.

8.3.8.2.1 Subsequent Notification. If during QA Panel review or when updated there is a
recommended change that results in a different priority, the PM District shall document the
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rationale for this change and provide this rationale to the appropriate regulatory agencies and
involved stakeholders for comment before finalizing the change.

8.3.8.2.2. Records of Notification. Records of the subsequent notifications to regulatory
agencies or stakeholders will be placed in the Administrative Record File and on FUDS Docs for
the MRS.

8.3.8.3. Sequencing. Sequencing decisions for FUDS program execution, using the
MRSPP scale as basis for sequencing, shall be developed with input from appropriate regulators
and stakeholders (e.g., community members of an installation’s restoration advisory board or
technical review committee) and will be documented in the FUDS PgMP, If the sequencing of
an MRS is changed from the sequencing reflected in the current FUDS PgMP, or results in
action at an MRS with a lower MRS priority ahead of an MRS with a higher priority, specific
justification shall be provided to document the reasons for the sequencing change.

8.3.8.3.1. Notice of Change. Notice of the change in the sequencing shall be provided to
those regulators and stakeholders that provided input to the sequencing process.

8.3.8.3.2. Records of Notice. The PM District shall ensure that information provided by
regulators and stakeholders that may influence the sequencing of an MRS is included in the
Administrative Record File and on FUDS Docs.

8.4. Removal Response Community Relations Activities.

8.4.1. Public Spokesperson. The PM District in coordination with the Public Affairs
Office shall designate a spokesperson for public inquiries for removal responses.

8.4.2. Time-Critical Removal Actions (TCRAS).

8.4.2.1. TCRA General Requirements. Within 60 days of the start of on-site removal
activity, the PM District shall publish a public notice in a major local newspaper of general
circulation or via one or more other mechanisms including a web page and/or electronic
communication methods to give adequate notice to the community, to announce the availability
of an Administrative Record File and the start of a no less than 30-day public comment period
regarding the TCRA. Written responses shall be prepared for significant public comments on the
action taken that are received during the comment period. The comments and responses shall be
maintained in the Administrative Record File.

8.4.2.2. TCRAs Expected to Extend Beyond 120 Days. Before the end of the 120-day
period following the start of field activities, the PM District shall conduct community interviews
with local officials, community residents, directly affected FUDS property owners, public
interest groups, and other interested parties to solicit their concerns and information needs. The
PM District shall complete a formal CRP using the information gathered during interviews. A
local information repository with a copy of the administrative record file must be established at
or near the site not later than day 120.
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Table 8-2
Community Relations Activities for CERCLA Removal Responses for FUDS

Actio

Community Relations Activities for Removal TCRA| n NTCRA
Activities (1) Memo

IRA (2) |EE/CA| RmD |RmA-C
Contact local officials R R R R R
Contact FUDS property owners R R R R R
Designate a spokesperson for USACE R R
News release D D D D D
Workshops D D D
Community Interviews R (3) R
Community Relations Plan (CRP) R (3) R
Establish Information Repository and inform public R (3) R R R R
Initiate and maintain the Administrative Record File (4) R R R R R
Determine need for Restoration Advisory Board (5) R
Publicize technical assistance opportunities D
Fact Sheets D D D
Public notice (6) D R R
Public meeting D D
Public comment period R R
Responsiveness Summary R R
Revise CRP R@4) R R R R

Notes:

1. PA, SI, RI/FS, RD, RA-C, RA-O, and LTM are phases performed in the remedial response. See table 8-1 for
community relations activities during these phases.

2. Action Memo requirements apply to both the TCRA and NTCRA

3. Only when on-site action is expected to extend beyond 120 days.

4. Establish the Administrative Record File at the times discussed in paragraph 8.2. Requirements differ for
TCRAs and NTCRAs.

5. Assess the need for or establish a RAB at properties in accordance with EP 200-3-1.

6. The Public Notice shall be a paid display advertisement published in a local newspaper of general circulation
or will be by one or more other mechanisms that will give adequate notice to the community through a web page,
electronic or paper mailing, or other methods likely to be effective.

Legend: R =Required; D = Desirable

8.4.3. Non-Time Critical Removal Actions (NTCRAS).

8.4.3.1. Before beginning the EE/CA, the PM District shall conduct community
interviews, establish or revise the CRP, and determine whether a RAB is appropriate. Upon
completion of the EE/CA, the PM District shall make the EE/CA report available for a no less
than 30-day public comment period, which can be extended by a minimum of 30 additional days
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upon timely request from the public. The local repository with the administrative record must be
established at or near the site promptly after the signing of the RPIM.

8.4.3.2. The PM District shall provide the opportunity for a public meeting to be
conducted during the public comment period at or near the FUDS Property. The public notice
shall also state that the notice satisfies the notification requirements of CERCLA. Written
responses to significant comments received from the public shall be addressed in the
Responsiveness Summary, which shall be included in the final EE/CA report.

8.5.  Interim Risk Management (IRM), aka Notification and Safety Education Initiatives. In
the interest of public safety and in accordance with DoD Instruction 4715.07 DERP and DoD
Interim Risk Management procedures?, the USACE is implementing IRM by conducting a
Notification and Safety Education initiative at those FUDS where investigations, removal, or
remedial actions are not planned to be conducted for an extended period of time. If a District
determines explosive safety education to stakeholders or a community is necessary, resources
from the DENIX website (https://www.denix.osd.mil/uxo/) must be used to ensure consistency in
communication in accordance with army policies.

2 DUSD(AT&L) Memorandum, 24 May 2013, Subject: Interim Risk Management Procedures.
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CHAPTER 9
Coordination with Regulatory Agencies

9.1.  Relationships with Regulatory Agencies. The FUDS Program is fully committed to the
substantive involvement of EPA, and State, Indian tribal, and local governments throughout the
environmental restoration process. The USACE shall provide EPA and affected State, Indian
tribal, and local officials with notice of discrete phases of a response (e.g., discovery of a release,
proposed response actions, and initiation of response action) and adequate opportunity for their
timely review and comment for response actions in accordance with 10 USC § 2705 and DoD
Policy. The USACE shall take proactive steps to identify and address issues of concern to
stakeholders. These efforts have the overall goal of ensuring that decisions regarding
environmental restoration activities reflect consideration of a broad spectrum of stakeholder
input.

9.2. Notice of Environmental Restoration Activities.

9.2.1. Notification of Environmental Restoration Activities. The District Commander
shall take such actions as necessary to ensure that the regional offices of the Environmental
Protection Agency and appropriate State and local authorities for the State in which a FUDS is
located receive prompt notice of each of the following in accordance with 10 USC § 2705:

9.2.1.1. The discovery of releases or threatened releases of hazardous substances or
pollutants or contaminants at the property (e.g., the PA Report, INPR, and SI Report).

9.2.1.2. The extent of the threat to public health, safety, and the environment that may be
associated with such release or threatened release (e.g., the RI and baseline risk assessment).

9.2.1.3. Proposals made to carry out response actions with respect to such release or
threatened release (e.g., Proposed Plan or proposed removal action).

9.2.1.4. The initiation of response actions with respect to such release or threatened
release and the commencement of each distinct phase of such activities (e.g., Decision
Documents).

9.2.2. Opportunity for Input. In addition to notifications and comment required by 10
USC § 2705 listed above, USACE shall also provide regulatory agencies with adequate
opportunity for their timely review and comment on:

9.2.2.1. RRSE and MRSPP priority determinations.

9.2.2.2. Project planning and implementation, including the development or updating of
Management Action Plans (MAPs).

9.2.2.3. Project workplan development.
9.2.2.4. Completion of response action activities.

9.2.2.5. RABs and other community involvement initiatives.
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9.3.  Early Coordination Requirements. Early coordination during the development of new and
updated INPRs will allow the USACE, EPA, the State, and affected Tribes to be certain that
available environmental information is taken into account before property and project eligibility
determinations are finalized. The PM District shall notify the lead regulatory agency of proposed
actions at the earliest opportunity and when funding is available for the approved project or
projects in accordance with the annual workplan. An exit strategy that defines a common
understanding of project closeout objectives should be established, if possible, between USACE
and the lead regulatory agency early in the response process and refined as new information
becomes available. The Systematic Planning Process can facilitate the development of this
strategy by the mutual agreement of Data Quality Objectives and the Conceptual Site Model
(CSM). Refer to EM 200-1-2 and EM 200-1-12 for additional discussion on these concepts.

9.4. FUDS Interactions with Federally-Recognized Indian Tribes

9.4.1. The PM District shall consult with Federally-recognized Indian tribal governments
whenever proposing an environmental restoration action that may have the potential to
significantly affect tribal resources, tribal rights, or Indian lands.

9.4.2. This consultation shall occur on a government-to-government basis in recognition
of Indian tribal sovereignty status and the unique relationship of Federally-recognized Indian
tribes to the United States Government, in accordance with DoDI 4710.02 and E.O. 13175.

9.5. Identification of the L ead Regulatory Agency. To minimize potential duplication of
efforts by States and the EPA with respect to FUDS, it is important that the lead regulatory
agency be clearly identified and communicated to all parties for each FUDS Property.

9.5.1. States are generally the lead regulator for environmental investigations and
responses at non-NPL FUDS. In certain circumstances, EPA may serve as lead regulator when
the State or Tribe requests that EPA assume the lead or when EPA chooses to exert its lead
regulator role. In instances where EPA exerts or assumes lead regulatory agency authority, the
specific roles and responsibilities of the regulatory agencies involved should be discussed and
decided upon by the State and EPA, in accordance with relevant agreements and regulations.
This designation shall be placed in the permanent record file and the Project Management Plan
(PMP).

9.5.2. EPA is the lead regulatory agency when a FUDS is listed on the NPL.

9.6.  Coordination of Documents with the Lead Regulatory Agency. USACE shall coordinate
with the lead regulatory agency. Such coordination shall be in the form of, but not limited to, the
following:

9.6.1. Providing the lead regulatory agency with the following for non-PRP projects:
9.6.1.1. Project Management Plans, property specific MAPs, and SMAPs.

9.6.1.2. Timely information about FUDS Inventory Project Reports (INPRs), project
closeout determinations, and available relevant information regarding non-DoD contamination at
FUDS.
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9.6.1.3. Adequate opportunity for their timely review and comment on the results of
RRSE and MRSPP scores and on major project documents, including, but not limited to, the PA,
the INPR, UFP QAPPs, investigatory/ study reports (SI reports, RI/FS reports, EE/CAs), ROD or
Action Memoranda, RD documents (excluding the ESS/CSS), RA documents, Operation and
Maintenance (O&M) workplans, and LUC implementation plans. Sequencing decisions shall be
developed annually with input from the lead regulator and stakeholders. USACE shall seek
environmental regulatory agreement on RC determinations.

9.6.1.4. The PM District will provide the draft FYR report to EPA and the state
regulatory agency, as appropriate, for an adequate opportunity for their timely review and
comment. Reasonable time should be allowed for regulatory review. The PM District will
address comments received pertaining to remedy protectiveness. Addressing comments not
pertaining to remedy protectiveness in the FYR report is discretionary. For FUDS properties on
the NPL, an IAG may contain additional requirements concerning regulatory review.

9.7.  Specific Requirements.

9.7.1. Addressing State Legal Requirements. In accordance with 10 USC § 2701(c),
response actions with respect to releases of DERP eligible CERCLA contamination for execution
by the FUDS Program shall be carried out in accordance with CERCLA. The state regulator will
be asked to identify and justify state standards, requirements, or criteria promulgated under state
environmental or facility siting laws for USACE to determine if they may be ARARs for a
FUDS remedial action. Office of Counsel shall be consulted for project-specific analysis on
issues related to the extent of State authority.

9.7.2. Using Cleanup Authorities other than CERCLA and DERP. Due to the delegation
of certain Presidential authorities under CERCLA to DoD and the requirements of the DERP
statute, CERCLA is DoD’s preferred framework for environmental restoration. In instances
where a regulatory agency seeks to use a framework other than DERP or CERCLA to address a
CERCLA Response Requirement or where a USACE District seeks to voluntarily pursue a
CERCLA Response Requirement pursuant to an authority other than DERP or CERCLA, the
USACE District shall first seek formal approval from HQUSACE and if approved the process
shall proceed in accordance with the DERP Manual.

9.7.3. Environmental Protection Agency - Interagency Agreements (IAG). An IAG is
utilized for FUDS NPL properties to satisfy the requirements of section 9620(¢e)(4) of CERCLA
to the extent applicable. The IAG outlines the working relationship between USACE, EPA, and,
as appropriate, the affected State and clearly defines mutual roles and responsibilities during the
cleanup process at a FUDS NPL property. The lead for negotiating IAGs is CECC-E. Refer to
the DERP Manual for additional requirements.

9.8.  Department of Defense and State Memorandum of Agreement (DSMOA) Program.

9.8.1. The DSMOA Program was established to expedite environmental restoration at
Department of Defense (DoD) installations through partnerships with States and Territories.
Authority for this program is contained in 10 USC § 2701(d) with specific criteria contained in
57 Federal Register 28835. The Office of Secretary of Defense (OSD) designated the
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Department of Army (DA) as the lead agent for the DSMOA Program and FUDS is one of the
participating Components. DA designated the execution of the DSMOA Program to USACE and
the DSMOA Team executes the DSMOA Program on behalf of OSD and the participating
Components.

9.8.2. The DSMOA Team consists of the DSMOA Program Manager (HQUSACE), the
DSMOA Grants Officer (CEHNC), State Managers (EM CX), Funds and Financial Managers
(EM CX and HQUSACE), legal and automation support (EM CX). The DSMOA Portal is a
secure website where Components, States, and the DSMOA Team conduct DSMOA business
and may be accessed at: https://dsmoa.usace.army.mil. Anyone in the DSMOA Community may
request access to the DSMOA Portal.

9.8.3. Reimbursement for DSMOA Eligible Services. Title 10 USC § 2701(d) provides
authority for OSD to enter into agreements on a reimbursable basis with States (or Territories) to
assist DoD’s environmental restoration at DoD installations, including eligible FUDS Properties.
The DSMOA establishes the working relationship between the DoD and the State and allows a
State to participate in the DSMOA Program. A State specific Cooperative Agreement (CA) is the
instrument that allows DoD to reimburse a State for DSMOA eligible services. In order for a
State to receive reimbursement for eligible services for FUDS Properties, the FUDS Properties
must be listed in the State’s CA Attachment A and obligated FUDS funds must be identified on
the State’s CA Attachment B.

9.8.4. Eligible State Services. Specific criteria, funding information, and services eligible
for State reimbursement for this program are contained in a State’s DSMOA. General
information regarding eligibility is contained in the Department of Defense Grant and Agreement
Regulations (DoDGAR) and 57 Federal Register 28835, 16 July 1992 and the document
“Working Together to Achieve Cleanup: A Guide to the Cooperative Agreement Process” (CA
Guide). These documents are available on the DSMOA Portal.

9.8.5. Cooperative Agreement. The CA is the instrument that allows DoD to provide
funding to States for their assistance and specifies the amount and period of availability of funds.
CAs are issued every two years via the DSMOA Six-Step Process. The CA Guide describes the
CA and the Six-Step Process in detail, as well as provides guidance in the use of dispute
resolution. Each State’s CA contains the CA contractual clauses, the Attachment A listing the
eligible Installations (including FUDS Properties), and the Attachment B listing the obligated
funding for each Component. The CA is signed by a representative signing on behalf of the
State, and the Grants Officer signing on behalf of DoD. The CA may be modified during the CA
period via unilateral and/or bilateral modifications.

9.8.5.1. USACE’s FUDS Role in State’s Cooperative Agreement Application Process.
The Six-Step Process was developed to guide Components and States through their respective
roles during the CA application process and is accomplished on the DSMOA Portal every two
years. HQUSACE, Divisions, and PM Districts have specific roles (i.e. Component
POC/Alternate, Step 4 POC/Alternate, and Step 2 POC/Alternate respectively) and
responsibilities during the State’s CA application process. The main FUDS responsibilities
include: discussing with the State the cleanup execution plans for eligible FUDS Properties and
the associated DSMOA services to be provided by the State; developing a Joint Execution Plan

9-4
FUDS Handbook e 2 December 2022


https://dsmoa.usace.army.mil/

(JEP) for each FUDS Property in conjunction with the State to identify the State’s services
related to the cleanup plans; verifying the reasonableness of the State’s estimated costs for these
services for the periods specified; setting the Component Approved Amount; and providing
adequate funding for the CA period.

9.8.5.2. USACE’s FUDS Role during the Cooperative Agreement Period. During a CA
period, FUDS (HQUSACE and/or PM District) is responsible for:

e Addressing new requirements or issues that were not captured at the time of the CA
application;

¢ Providing funding for the States and the DSMOA Team;

e Updating, adding, and/or deleting JEPs as required to reflect the current workload in
the DSMOA Portal JEP Update;

e Reviewing Performance Reports submitted by States; participating in the Annual
Funding reviews;

e Reviewing State billings for reasonableness;
e Participating in the Steering Committee and Component meetings; and

e Notifying the Grants Officer of ineligible activities.

9.8.5.2.1. Annual Funding Reviews. HQUSACE, Divisions, and PM Districts participate
in reviews of the status of State funding in Annual Funding Reviews. Information on State
obligations and expenditures is available on the DSMOA Portal. There are also several reports
available on the DSMOA Portal to assist with the funding reviews. The DSMOA Team is the
lead in the Annual Funding Review and will provide necessary directions to FUDS participants.
Upon the completion of the Annual Funding Review, the HQUSACE will adjust the States’
Component Approved Amount, as required.

9.8.5.2.2. Attachment A. Attachment A to the CA contains a list of eligible FUDS
Properties within the State to which the CA applies. Additions or deletions to the Attachment A
are made via a bilateral modification. The coordination of Statewide Management Action Plans
may be included on the Attachment A.

9.8.5.2.3. Cooperative Agreement Performance Reports. The PM District is responsible
for reviewing annual Performance Reports submitted by States and reporting concerns to the
DSMOA Team. State Performance Reports are available on the DSMOA Portal.

9.8.6. Potentially Responsible Party (PRP) Projects.

9.8.6.1. PRP projects are generally not eligible for DSMOA funding. The State regulatory
oversight costs for PRP projects may be paid by the PRPs executing the response actions. DoD
contribution to these costs will be included in settlement agreements. If USACE is performing
the remedial action work and the State certifies that it is receiving funding from no other source
for activities otherwise eligible for DSMOA funding, the USACE led project may be added to
the CA, if found to be appropriate under the circumstances. Costs paid to a State under DSMOA
will be included in the amounts subject to cost recovery from the other PRPs.
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9.8.6.2. If a FUDS Property on a State’s CA Attachment A is being considered for a PRP
project, the USACE FUDS PM District should communicate this in writing to the State and the
Grants Officer at the earliest possible date, in order to facilitate the eventual removal from the
State’s CA Attachment A. Eligible costs incurred by the State prior to the PRP designation may
be reimbursed via the DSMOA Program. If the only project on a FUDS Property is designated as
a PRP project, that FUDS project is no longer eligible for reimbursement via the DSMOA
Program and the associated FUDS Property will be removed from the State’s CA Attachment A,
via a bilateral modification, after the State has been reimbursed for eligible services, except as
provided in the paragraph above. If there is a non-PRP project on the FUDS Property and FUDS
is performing response actions, the property is DSMOA eligible and added to or retained on the
Attachment A. State costs associated with the PRP project are ineligible for reimbursement under
DSMOA and must be excluded from any Joint Execution Plans for non-PRP FUDS projects. The
PRP District Office of Counsel will be consulted in this evaluation.

9.8.7. Additional Information on DSMOA. Detailed information on the management and
execution of the DSMOA Program is available in the DERP Manual and on the DSMOA Portal
at: https://dsmoa.usace.army.mil. The DSMOA Portal has copies of participating States’
DSMOAs, CAs and modifications; State and FUDS points-of-contact; guidance and policy
information; FUDS and State roles and responsibilities; JEPs; State Financial information,
including FUDS billings for each FUDS Properties; State Performance Reports; and other
pertinent DSMOA information.

9.9. FUDS Forum. The Department of Defense (DoD) has reestablished the Formerly Used
Defense Sites (FUDS) Forum to provide a mechanism for improving communication between
the Office of the Secretary of Defense, Department of the Army (Army), U.S. Army Corps of
Engineers (USACE), and state environmental regulatory agencies on FUDS Program action
items/issues. The primary goals of the FUDS Forum are open communication, cooperation, and
mutually beneficial idea sharing. The FUDS Forum is not a Federal Advisory Committee Act
committee and is not a substitute for formal dispute resolution processes. USACE Districts shall
meet with each State or Territory one or more times each year and document the meeting
summary and action items/issues on the FUDS Forum Portal.

9.10. Statewide Management Action Plan (SMAP). The primary purpose of a SMAP is to
involve regulators in the development of Life-Cycle Plans for the investigation and cleanup of
FUDS Properties within a State. Joint development of SMAPs with the EPA, State, and Tribes
can vastly improve communications. The DSMOA CA process can be used as a funding vehicle
for State participation in SMAP development.

9.10.1. SMAP Updates. The SMAP is a living document to be updated at least bi-
annually using information from Property Specific Management Action Plans discussed in
Chapter 6. The format of the SMAP may be specific to each State and is different from the
requirements for the MAP at an individual FUDS. The SMAP cannot be used in lieu of a
property-specific MAP for FUDS. As appropriate, EPA, States, and Tribes shall be invited to
participate in SMAP development. SMAPs shall be coordinated with the USACE District Office
of Counsel. Each Division shall submit semi-annually a Status Report to the HQUSACE CEMP-
CED for the Army semi-annual Environmental Management Reviews.
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9.10.2. SMAP Goals. Some of the goals in developing a SMAP include:
9.10.2.1. Improve communications and coordination between parties.
9.10.2.2. Identify the lead regulatory agency at each FUDS.

9.10.2.3. Verify the inventory of FUDS Properties within the State.

9.10.2.4. Discuss a Statewide cleanup priority for each HTRW, CON/HTRW, and
MMRP project and property.

9.10.2.5. Develop decision points and strategies for achieving regulatory agreement on
response complete and on achieving project closeout.

9.10.2.6. Identify funding requirements, constraints, and other issues.
9.10.2.7. Facilitate the prioritization of HTRW, CON/HTRW, and MMRP Projects.

9.11. Documentation of Coordination with Regulators. USACE Project Managers shall
document coordination with regulators, including emails and correspondence in the Permanent
Project File and on FUDS Docs. Specific examples of required documents include response
complete decisions, development and updating of INPRs, eligibility determinations, and the
development of project documents. Refer to paragraph 7.5 for additional information on FUDS
records management requirements. Additionally, FUDS Forum meetings shall be documented on
the FUDS Forum Portal.
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APPENDIX A
References

Section |
Required Publications

A-1 United States Statutes

10 USC §§2701-2710
Defense Environmental Restoration Program.

31 USC §§901-903
Chief Financial Officers Act of 1990.

42 USC §§4321-4370h
National Environmental Policy Act of 1969.

42 USC 4601 et seq.
Uniform Relocation Assistance and Real Property Acquisition Policies Act (URA) of 1970,

42 USC §§6901-6992k
Resource Conservation and Recovery Act of 1976 (RCRA).

42 USC §§9601-9675
Comprehensive Environmental Response, Compensation, and Liability Act of 1980

(CERCLA), as amended by the Superfund Amendments and Reauthorization Act of 1986.

42 USC §9620(h)
Community Environmental Response Facilitation Act, amending.

Annual Defense Appropriation and Authorization Acts
Environmental Restoration Account Appropriations.

A-2 Executive Orders

EO 12580
Superfund Implementation, 23 January 1987, as amended.

EO 12906

Coordinating Geographic Data Acquisition and Access: The National Spatial Data Infra-
structure.

EO 13016

CERCLA Amendments (Amends 12580), 28 August 1996.

EO 13175
Consultation and Coordination With Indian Tribal Governments
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A-3 Federal Regulations

32 CFR Part 179
Munitions Response Site Prioritization Protocol

32 CFR Part 202
Restoration Advisory Boards.

32 CFR Part 203

Technical Assistance for Public Participation (TAPP) in Defense Environmental Restoration

Activities.

40 CFR Parts 260-270
Military Munitions Rule

40 CFR Part 280
Technical Standards and Corrective Action Requirements for Owners and Operators of
Underground Storage Tanks (UST)

40 CFR Part 300
National Oil and Hazardous Substances Pollution Contingency Plan.

49 CFR Part 24
Uniform Relocation Assistance and Real Property Acquisition for Federal and Federally
Assisted Programs.

57 Federal Register 28835
Notice of Fund Availability and Application Instructions [for DSMOA], 16 July 1992.

A-4 Department of Defense Directives and Instructions

DoD Manual 4715.20
Defense Environmental Restoration Program (DERP) Management, 9 March 2012, with
Change 1 dated 31 August 2018.

DESR 6055.09
Defense Explosives Safety Regulation

DoD Instruction 4715.07
Defense Environmental Restoration Program (DERP), 21 May 2013

DoDI4710.02
DoD Interactions with Federally Recognized Tribes
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DoD and State Memorandum of Agreement/Cooperative (DSMOA/CA) Program Working
Together to Achieve Cleanup: A Guide to the Cooperative Agreement Process

DoD Relative-Risk Site Evaluation Primer
Revised Edition, Summer 1997

DUSD (AT&L) Memorandum, 24 May 2013
Interim Risk Management Procedures

Office of the Secretary of Defense, March 2007
Restoration Advisory Board Rule Handbook

Office of the Assistant Secretary of Defense (EI&E) Memorandum, 13 September 2022
Clarification of and Updates to Formerly Used Defense Sites Program Guidance

A-5 Department of the Army Publications

AR 25-400-2
The Army Records Information Management System (ARIMS)

AR 27-40
Litigation

AR 200-1
Environmental Protection and Enhancement

A-6 USACE Publications

ER 5-1-11
Management — U.S. Army Corps of Engineers Business Process.

ER 5-1-14
U.S. Army Corps of Engineers Quality Management System.

ER 10-1-50
U.S. Army Corps of Engineers Environmental and Munitions Mandatory Center of Expertise.

ER 200-1-7
Chemical Data Quality Management for Hazardous, Toxic, Radioactive Waste Remedial
Activities.

ER 385-1-40
Occupational Health Program.
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ER 385-1-80
Radiological Safety.

ER 385-1-92
Safety and Occupational Health Document Requirements for Hazardous, Toxic, and
Radioactive Waste (HTRW) Activities.

ER 385-1-95
Safety and Health Requirements for Munitions and Explosives of Concern (MEC) Operations.

ER 405-1-11
Real Estate Acquisition.

ER 405-1-12
Real Estate Handbook.

ER 405-1-16
Relocation Assistance Program.

ER 1110-1-12
Engineering and Design — Quality Management.

ER 1110-1-8153
Military Munitions Support Services.

ER 1110-1-8158
Corps-Wide Centers of Expertise Program.

ER 1110-3-1301
Cost Engineering Policy Requirements for Hazardous, Toxic, and Radioactive Waste
(HTRW)—Remedial Action Cost Estimate.

Enterprise Standard (ES) 07370 Formerly Used Defense Sites (FUDS) Quality Management
Plan.

Section 11
Related Publications

A-7 Department of the Army Publications

DA PAM 40-8
Occupational Health Guidelines for the Evaluation and Control of Occupational Exposure to
Nerve Agents GA, GB, GD, and VX.
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DA PAM 40-173
Occupational Health Guidelines for the Evaluation and Control of Occupational Exposure to
Mustard Agents H, HD, and HT.

DA PAM 200-1
Environmental Protection and Enhancement.

DA PAM 385-61
Toxic Chemical Agent Safety Standards.

DA PAM 385-64
DA Ammunition and Explosives Safety Standards.

Army Interim Natural Resource Injury Guidance, September 2005.

Memorandum, Secretary of the Army, 17 December 2015, Subject: Delegation of Army’s
Defense Environmental Restoration Program (DERP) Responsibilities.

Memorandum, Assistant Secretary of the Army (Installations, Energy, and Environment), 24
June 2019, Subject: Assignment of Mission Execution Functions Associated with Department
of Defense Lead Agent Responsibilities for the Formerly Used Defense Sites program.

DAIM-ED-R, Memorandum, 12 September 1995
Interim Army Policy on Natural Attenuation for Environmental Restoration.

DASA-ESOH Memorandum, 31 October 2003.
Charter for the Formerly Used Defense Sites Program.

SAIE (ESOH), Memorandum, 1 April 2009
Interim Guidance for Chemical Warfare Materiel (CWM) Responses

SAIE-ESOH Memorandum, 30 November 2011
Army Policy for Sequencing Munitions Response Sites (MRS) for Munitions Responses.

A-8 USACE Publications

ER 10-1-50
U.S. Army Corps of Engineers Environmental and Munitions Mandatory Center of Expertise

ER 385-1-95
Safety and Health Requirements for Operations and Activities Involving Munitions and
Explosives of Concern

EP 75-1-3
Explosives - Recovered Chemical Warfare Materiel Response Process.
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EP 1110-1-24
Establishing and Maintaining Institutional Controls for Ordnance and Explosive (OE) Projects.

EP 200-3-1
Public Participation Requirements for Defense Environmental Restoration Program.

EM 200-1-2
Technical Project Planning Process.

EM 200-1-4
Risk Assessment Handbook (Volume I & Volume II).

EM 200-1-12
Conceptual Site Models for Ordnance and Explosives (OE) and Hazardous, Toxic, and
Radioactive Waste (HTRW) Projects.

EM 200-1-15
Technical Guidance for Military Munitions Response Actions.

EM 385-1-1
Safety and Health Requirements Manual.

EM 385-1-97
Explosives Safety and Health Requirements Manual

EM 1110-1-2909
Geospatial Data and Systems.

EM 1110-1-4006
Removal of Underground Storage Tanks (USTs).

CEMP-RF Memorandum, 11 April 1991
Defense Environmental Restoration Program — Interim Guidance on Provision of Alternative
Water Supplies at Contaminated Drinking Water Sites.

CEMP-RF Memorandum, 31 July 1990
Policy Guidance for Underground Storage Tanks (USTs) on Formerly Used Defense Sites.

CEMP-CE Memorandum, 1 November 2018
Use of the Environmental Protection Agency Five-Year Review Recommended Template for
the Formerly Used Defense Sites Program.

FUDS Program Guidance to Implement Army Interim Policy for Integrating Natural Resource
Injury Responsibilities and Environmental Response Activities, 25 February 2003.
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USACE Cost-to-Complete Handbook.

USACE Handbook on Delineation and Munitions Response Site Prioritization Protocol
Implementation.

USACE FUDS Public Involvement Toolkit

CEMP-CED Memorandum, 10 August 2019, Subject: Re-delegation of Assignment of
Mission Execcution Functions Associated with Department of Defense Lead Agent
Responsibilities for the Formerly Used Defense Sites Program

CEMP-CE Memorandum, 30 July 2021, Subject: Use of the Environmental Protection Agency
Five-Year Review Recommended Template for the Formerly Used Defense Sites Program

CEMP-CR/CEMP-CE Memorandum, 02 June 2021, Subject: Supplemental Real Estate
Guidance in Support of the Formerly Used Defense Sites Program

CEMP-CED Memorandum, 14 December 2020, Subject: Performance Work Statement (PWS)
and evaluation criteria standardization for Military Munitions Response Program (MMRP)

Remedial Investigation (RI)/Feasibility Studies (FS)

A-9 Other Federal Agency Publications

The following list of EPA guidance documents, which are cited in various sections of the ER,
is provided to assist USACE employees working on FUDS projects with specific phases of
CERCLA response actions or other CERCLA response topics. They are not binding
promulgated regulations, do not create enforceable requirements, and may be used in whole or
in part at the discretion of USACE. For further information on the use of one of these guidance
documents, consult the Office of Counsel for legal advice or the EMCX for technical advice.

EPA 540-F-93-047
Presumptive Remedies: Policies and Procedures, September 1993.

EPA/540/G-89/004
Guidance for Conducting Remedial Investigations and Feasibility Studies Under CERCLA.

EPA/540/G-89/006
CERCLA Compliance with Other Laws Manual.

EPA/540/G-91/013
Guidance for Performing Preliminary Assessments Under CERCLA.

EPA/540-K-05-003
Superfund Community Involvement Handbook.
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EPA/540-P-91-011
Superfund Removal Procedures: Guidance on the Consideration of ARARs During Removal
Actions.

EPA/540-R-00-002
A Guide to Developing and Documenting Cost Estimates During the Feasibility Study.

EPA/540-R-01-007
Comprehensive Five-Year Review Guidance.

EPA 540-R-08-005
Guidance for Labeling Externally Validated Laboratory Analytical Data for Superfund Use.

EPA/540-R-92-021
Guidance for Performing Site Inspections Under CERCLA, Interim Final, OSWER Directive
9345.1-05.

EPA 540-R-93-057
Guidance on Conducting Non-Time-Critical Removal Actions Under CERCLA.

EPA 540-R-97-006
Ecological Risk Assessment Guidance for Superfund.

EPA/540/1-89/002
Risk Assessment Guidance for Superfund, Volume I, Human Health Evaluation Manual
(Part A) (Interim Final).

EPA OLEM 9200.0-89
Five-Year Review Recommended Template, 20 January 2016

Superfund Removal Guidance For Preparing Action Memoranda, Office of Solid Waste and
Emergency Response, U.S. Environmental Protection Agency, September 2009.

OSWER Directive 9200.1-23P
Guide to Preparing Superfund Proposed Plans, Records of Decision, and Other Remedy
Selection Decision Documents (EPA 540-R-98-031.)

OSWER Directive 9200.1-85
Guidance for Labeling Externally Validated Laboratory Analytical Data For Superfund Use
(see also EPA 540-R-08-005 for additional guidance.)

OSWER Directive 9200.4-17P
Use of Monitored Natural Attenuation at Superfund, RCRA Corrective Action, and
Underground Storage Tank Sites.
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OSWER Directive 9230.0-3B
Community Relations in Superfund.

OSWER Publication 9234.2-01/FSA
ARARs Q’s and A’s.

OSWER Directive 9234.2-25
Guidance for the Evaluating the Technical Impracticability of Ground-Water Restoration
(EPA/540-R-080.)

OSWER Directive 9345.1-05
Guidance for Performing Site Inspections Under CERCLA, Interim Final (EPA/540-R-92-
021.)

OSWER Directive 9355.0-30
Role of the Baseline Risk Assessment in Superfund Remedy Selection Decisions.

OSWER Directive 9355.3-01
Guidance for Conducting Remedial Investigations and Feasibility Studies under CERCLA,
Interim Final, (EPA 540/G-89/004)

OSWER Directive 9355.0-04B
Remedial Design/Remedial Action Handbook.

OSWER Directive 9355.5-32
Clarification of OSWR’s 1995 Technical Impracticability Waiver Policy.

OSWER Directive 9375.2-09 FS
Improving Site Assessment: Abbreviated Preliminary Assessments (EPA-540-F-98-037.)

OSWER Directive 9833.3A-1
Revised Guidance on Compiling Administrative Records for CERCLA Response Actions.
(20 September 2010)

EPA, Superfund Community Relations Program: A Guide to Effective Presentations with
Visual Aids.

EPA Memorandum, OLEM-9200.0-89, 20 January 2016, Subject: Transmittal of the Five-
Year Review Recommended Template

FGDC-STD-001-1998
Content Standard for Digital Geospatial Metadata.
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Federal Management Regulation, Chapter 102, Subchapter C, Part 102-75
Real Property Disposal

A-10 Other References.

40 CFR Part 312
EPA — Innocent Landowners, Standards for Conducting All Appropriate Inquiries
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APPENDIX B
Eligibility Documentation — Preparation, Review, and Approval Process

B.1. Introduction. This Appendix supplements Chapter 3 by providing detailed instructions
on preparation of the FDE, INPR, and required worksheets and must be read in conjunction with
Chapter 3. Refer to Appendix E for information and detailed instructions for conducting the PA!
under the FUDS Program.

B.2. FUDS Property Eligibility Determination.

B.2.1. The Findings of Fact documents ownership and jurisdiction of the property as
defined in paragraph 3.3.2. The Findings of Fact statements must explain when and in what
manner the property was owned by, leased to, or otherwise possessed by the United States and
under the jurisdiction of the Secretary (including governmental entities that are the legal
predecessors of DoD or its Components). DoD has limited eligibility to those real properties
transferred from DoD control prior to 17 October 1986 (DoDI 4715.07, Glossary, Part 11,
Definitions, “FUDS”). Real estate searches will be performed as part of the analysis to determine
if the Property is eligible under DERP and for execution by the FUDS program. Real estate
records, the National Archives, government records (including USACE, other Federal, State,
County and Local Governments), or private title companies, shall be used when available.
Information shall also be obtained from landowners or State and Local Government agencies.
Other physical evidence may be documented and considered, if reliable and sufficient, to
evaluate if the real property was “otherwise possessed by the United States at the time of actions
leading to contamination” when considering property eligibility for a potential military
munitions project. The statutory element that the property was “under the jurisdiction of” DoD
must also be established by reliable and sufficient evidence. The Findings of Fact narrative shall
cite and identify the real estate instrument(s), other records or evidence, and their dates, from
which the information was obtained as well as discuss any known terms of the
acquisition/disposal related to restoration. A legal description and property acreage must be
included along with a property boundary and a general layout map of the FUDS property while
under DoD jurisdiction showing the location of buildings, training areas, cantonment areas,
ranges, maneuver areas, and so forth.

B.2.2. The Determination of Eligibility is the Division’s signed determination of property
eligibility. The authority for this determination is reserved only to General Officer (GO) and
civilian SES level positions. An affirmative Determination of Eligibility is necessary before
conducting the Preliminary Assessment. See Worksheet B-1 for the required format of the FDE.

B.2.3. The FDE is required for eligible properties and for ineligible properties. A change
in property eligibility shall require an FDE amendment that follows the format in Worksheet B-1
and references the original FDE. The new information shall be updated in FUDSMIS and both
the original and FDE amendment shall be maintained in the permanent record file and
electronically on the FUDS Documentation System (FUDS Docs).

! Unless otherwise stated in the text, reference to Preliminary Assessment (PA) also refers to the Abbreviated PA
(APA), as appropriate.
B-1
FUDS Handbook e 2 December 2022



B.2.4. If the property eligibility is not changed but other administrative or clerical
corrections or information about the property is discovered, the District shall either prepare an
MFR appended to the original FDE for review and approval by the Division FUDS Program
Manager or amend the FDE with the new information and forward to the Division for review and
approval as described in paragraph B.2.8 below. Upon approval, the documentation shall be
recorded in FUDSMIS and posted on FUDS Docs.

B.2.5. The FDE for a Third-Party Site (TPS) shall reflect that the property is not eligible
under FUDS. Refer to the discussion of TPS in Chapters 3 and 5.

B.2.6. Real Estate documents at time of transfer may have included land use restrictions.
DoD would not anticipate conducting further environmental restoration activities based solely
upon changes in land use initiated by subsequent property owners that would be inconsistent
with land use restrictions attached to the property. If use restrictions existed at the time of
transfer, the restrictions shall be documented in the FDE and on FUDSMIS in the comment field
on the "FDE" tab at the property level. Refer to paragraphs 4.2.2, 4.3.8, D.2.1, and E.3 (Section
3) for further information.

B.2.7. The PM District shall provide all new FDEs and FDE amendments to the EM CX
for review and comment. The PM District shall obtain District Counsel and Real Estate
concurrence prior to EM CX review. Significant comments shall be addressed and resolved with
the EM CX prior to the District submitting the final FDE or FDE amendment to the Division for
approval. Final FDEs need not be submitted to the EM CX but shall be filed in the permanent
Property File and electronically at the Property level on the FUDS Docs under Category number
01.08.

B.2.8. The Commander of the PM District shall route the FDE or FDE amendment to the
Division for review and approval. This memorandum shall include a statement that the PM
District Office of Counsel and Real Estate each have reviewed the FDE and concur with the
property eligibility recommendation.

B.2.9. The Division shall review and, if approved, sign the FDE and return it to the
District for action.

B.3. The Preliminary Assessment and Project Identification.

B.3.1. The PA is the first step in the CERCLA process. Refer to Chapter 4 regarding the
purpose of the PA as described in the NCP and other considerations. Within the FUDS Program,
the PA is used to identify potential CERCLA response requirements, POL contamination, and
unsafe conditions. The PA is the basis for making recommendations of FUDS-eligible Projects in
the Inventory Project Report (INPR). Detailed instructions for conducting the PA for a FUDS
can be found in Appendix E.

B.3.2. The PA shall be conducted for all new FUDS properties following an affirmative
determination of FUDS eligibility and for eligible FUDS properties requested for re-
examination. A property shall be re-examined upon presentation of new or additional
information concerning potential DoD contamination or upon mutual agreement by USACE and
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a State, Tribe, EPA, or other stakeholder (refer to paragraph 3.8). If previously unknown
CERCLA response requirements are discovered subsequent to completion of the original INPR,
the INPR shall be amended to reflect current property conditions and the PA supplemented or
completed if not previously conducted. Exceptions to conducting the PA upon proposal of a new
HTRW or MMRP Project must be approved by the Division FUDS Program Manager and
documented in FUDS Docs. The PM District is not required to initiate a PA when a new PRP
Project is identified through a letter of notification, a court filing, or other circumstances
discussed in paragraph 5.6.5.

B.3.3. The PA shall determine if property transfer documents have “hold harmless” or
indemnification clauses or similar statements that clearly state that the “purchaser” is taking the
land “as is”. Refer to paragraph 7.9 for further information on assessing the transfer of
responsibility from DoD to another party and to paragraph 3.4.7, Activities Not Eligible for
Project Recommendations.

B.3.4. An Abbreviated Preliminary Assessment (APA) may be an option for FUDS
properties where sufficient records research has been conducted and that information shows a
property: (i) having a narrow use and limited active use period and facilities (e.g., WWII
outlying field or radio range station); (ii) where a remedial action due to DoD releases is
obvious, no contribution from another party can be supported, and property history and use is not
complex; or (ii1) where the PA research shows no evidence of a release or potential for release at
the property and USACE has determined no further action is required and has provided the Lead
Regulatory Agency notice and opportunity for comment (refer to Figure 3-4). APAs require the
same basic reporting elements as a PA, but the narrative is reduced and supported by a checklist
and notes. The elements of the APA are described in the EPA OSWER Directive 9375.2-09FS.

B.3.4.1. Before using an APA approach, the District must determine whether current
knowledge is sufficient to utilize a property-wide APA to support project recommendations. The
PM District must recognize that real property research conducted for the FDE was focused to the
limited definition of property eligibility based on jurisdiction and the date of transfer from DoD
being prior to 17 October 1986. Previous record searches may not have been focused to provide
information regarding land use prior to or subsequent to DoD use. Therefore, additional research
and information regarding these potential data gaps may be warranted to support a USACE
project recommendation in the INPR.

B.3.4.2. APAs shall be considered in lieu of a full PA when the only project on the entire
property is anticipated to be a PRP Project. Consult with the Office of Counsel to establish the
minimum information needed to complete the APA. Non-DoD operations shall be discussed and
compared in context with the locations of former DoD operations.

B.3.5. A property visit should be conducted when necessary to confirm property
conditions and identify hazardous conditions. Refer to Appendix E.2 for property visit
information.

B.3.6. Interviews conducted during the property visit will be focused on the interviewee’s
firsthand knowledge during the period when they actually owned, operated, or worked at the
property. See Appendix E 2.7 regarding PA interviews. An interview may include discussion of
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reliable information based on personal knowledge from the interview subject that is founded on
corroborating fact evidence from other persons or sources, such as common and consistent
community oral history with observable details, as well as firsthand knowledge.

B.3.7. The discussion of DoD activities in the PA Report shall be prepared with citations
and references to authoritative documents such as quarterly histories, regulations, and manuals
and/or knowledgeable former DoD employees (military or civilian) and/or physical evidence at
the site documented with photos and field notes. Common Operations Reports, available on the
non-project section of FUDS Docs, provide a historically documented discussion of how the
military conducted operations such as vehicle maintenance, aircraft maintenance, training ranges,
and other operations of interest with potential for releases to the environment. Care should be
taken to avoid the use of speculation or assumptions. Only documented facts should be used in
drawing conclusions. The conclusions of the PA will be used with FUDS policies to make FUDS
project eligibility decisions. Refer to Chapter 3 for eligibility considerations and to Appendix E
for special reporting requirements for FUDS PAs.

B.3.8. Information related to potential BD/DR or CON/HTRW projects shall be
documented in the PA Report, such that potential projects can be considered in the INPR.
Appendix E and Chapter 4 provide instructions for addressing these non-CERCLA issues within
the PA Report.

B.3.9. Prior to preparing INPRs or project closeouts resulting from the PA, and before
any version of the PA is released to regulators or other stakeholders, all new or revised PAs shall
be sent to the EM CX for review and comment. The EM CX review must be preceded by internal
review at the PM District (or PRP District, where research indicated a non-DoD party is
responsible for releases). Significant comments shall be addressed and resolved with the EM CX
prior to finalizing the PA. Final PAs do not need to be submitted to the EM CX but must be filed
in the permanent Property File and electronically at the property level on the FUDS Docs under
category number 01.09.

B.4. Inventory Project Report (INPR) and Project Recommendation.

B.4.1. General Requirements.

B.4.1.1. INPR or INPR Amendment. An INPR or INPR amendment must be prepared in
all instances to document the outcomes of the Preliminary Assessment and USACE
determinations of project eligibility. PM Districts should review the Worksheet E-1 as a Quality
Control Checklist to ensure completeness of the PA and to support determinations made in the
INPR. The checklist will be submitted to the EM CX to support QA review of the project
recommendations in the INPR but will not be included in the final INPR package. Refer to Table
B-1 for FDE and INPR content. INPRs are to be created for:

a. Eligible properties with no hazards (CEN — refer to the FUDSMIS Property and
Project Approval Codes in Table 6-2),

b. Eligible properties with hazards that are not of DoD origin (CEYY),

c. Eligible properties with hazards of DoD origin where projects are not recommended
for reasons as described in paragraph 3.4.7 (CEYNN), and
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d. Eligible properties with FUDS projects recommended for consideration by the
Division (CEYNYP).

B.4.1.2. Early communications with the lead regulatory agency, Federal Land
Manager(s), and property owners will assist the District in identifying additional information on
the FUDS property. Participation by the lead regulator provides the opportunity to provide input
into the project eligibility determination, which could eliminate or mitigate regulator concerns.
Many times, States or other regulatory agencies have conducted studies or have additional
information about the property that must be considered in preparing the INPR. Under DSMOA
funding, States can participate in the review of documents, provide historical documentation
about past uses at the property, and can review records from other entities that may add to the
overall knowledge of the property. Refer to Chapter 9 for a discussion of DSMOA.

B.4.1.3. EM CX Review of All INPRs. The PM District shall obtain District Counsel and
Real Estate concurrence for all draft INPRs and INPR amendments prior to EM CX review. The
EM CX review of the INPR and resolution of EM CX significant comments shall be completed
prior to submitting the INPR to the Division for approval and prior to the release of any version
of the INPR to the regulators or other stakeholders. See Table B-1 for required documents.

B.4.1.4. Review of INPRs Outside of USACE. Draft INPRs shall undergo an internal
review within USACE, including the PM District Office of Counsel and Real Estate offices and
the EM CX, before providing to the lead regulator for review and comment. Review of INPR
amendments by the lead regulator is not required for BD/DR projects or projects resulting from
delineation Draft INPRs submitted for review by others shall be clearly marked as a draft.
Draft INPRs recommending PRP projects will not be provided to the lead regulator. Refer to
paragraph B.6 for the notification requirements of INPR results.

B.4.1.5. INPRs for New and Revised Projects resulting from Delineation.

B.4.1.5.1. Refer to paragraph 3.4.6.4 for the definition of delineation and guidelines used
to determine if delineation is appropriate. An INPR amendment using the Simplified Format
described in B.4.3 can be used when delineation results in new projects that are separately and
collectively within the scope of the original project. These INPR amendments are considered
administrative in nature since they subdivide a previously approved project into multiple new
projects that are separately and collectively within the scope of the original project and therefore
do not alter the approval under the original INPR.

B.4.1.5.2. The following conditions must exist to use the simplified INPR process. If
these conditions are not met, the standard INPR process in paragraph B.4.2 shall be used:

a. The nature of the work to be performed under the delineated projects must be similar
to that of the original project and could reasonably have been contemplated when the scope of
the original project was developed. The simplified INPR process would not be appropriate if the
nature of the work under the delineated project materially differs from the nature of the work
anticipated for the original project. For example, the simplified INPR process would not be
appropriate for a HTRW project created through delineation to address groundwater
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contamination if groundwater contamination had not been contemplated as part of the original
project scope.

b. For MMRP projects, the sum of acreage resulting from delineation must equal the
pre-delineation acreage.

B.4.1.5.3. The District will create a new project in FUDSMIS for each new project
resulting from delineation in accordance with the FUDSMIS User Manual.

B.4.1.5.4. The Division FUDS PgM shall verify the delineation and project data elements
in FUDSMIS, sign an MFR approving the within scope projects, and direct the District to update
the Project Approval Status in FUDSMIS of new approved projects from “Pending” to
“Approved”. The District will ensure the Division approval MFR is uploaded to the FUDS Docs
as part of the INPR package.

B.4.1.5.5. Although not to be included in the INPR, Districts must prepare and submit in
FUDSMIS MRSPP worksheets for EM CX QC review before a new MMRP project can be
Approved.

B.4.1.5.6. Simplified INPR amendments prepared consistent with paragraph B.4.3 do not
require review by District Counsel, District Real Estate, the EM CX, or the lead regulator.

B.4.1.6. INPRs with Proposed PRP Projects.

B.4.1.6.1. The PM District shall coordinate with the PRP District Counsel whenever
information is obtained that indicates a PRP project should be established. See Chapter 5 for
conditions that justify a PRP project. Counsel at the PRP District, after consultation with CECC-
E, will make the determination if a condition exists that necessitates a PRP project. The FUDS
PM District will forward INPRs recommending PRP projects to the PRP District for review and
concurrence. Following concurrence by the PRP District, the PM District shall forward these
INPRs to the EM CX for review and comment. The PRP District will confer with the EM CX to
address any significant comments and resolve them before forwarding the final INPR to the
Division for approval.

B.4.1.6.2. PRP projects and non-PRP projects will not be addressed in the same INPR.
Draft INPRs recommending PRP projects will not be provided to the lead regulator. INPRs that
include PRP projects will be reviewed by the PRP District Counsel, as well as the PM District
Counsel, if a different District, prior to EM CX review and before submitting to the Division for
review and approval. Refer to paragraph B.6 regarding notification of INPR results for INPRs
recommending PRP projects.

B.4.1.6.3. There may be instances where PRP issues exist (e.g., there is no evidence of a
DoD release but other parties have caused a release at an eligible FUDS or a cleanup has been
conducted or is being performed by another party) and a PRP project is not created because no
action has been initiated against DoD that warrants opening a PRP project. This situation may
occur where no DoD liability exists or DoD will not be the lead in any required cleanup actions
and no claims are made by the performing PRP, e.g. a PRP has an active permit with a
requirement to conduct cleanup and does not demand contribution from DoD for any past
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releases that might be from past DoD activities, or a PRP recognizes it has a contractual
indemnification obligation owed to the United States for releases from past DoD activities. The
local FUDS District PM, in consultation with Counsel, shall document such instances in the
Property Survey Summary Sheet of the INPR, annotate the information in the Property level
comments in FUDSMIS and include the information in the permanent property file. In the event
other parties allege DoD liability at the site, or the conditions provided in Chapter 5 for
justification of a PRP project occur, a PRP project will be reconsidered at that point. No other
FUDS project will be performed at such a FUDS property without reconsidering the PRP Project
and including Counsel for the PRP District in this review process.
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Table B-1
Findings and Determination of Eligibility and Inventory Project Report Content Matrix

FUDS Document
FDE INPR for Eligible Properties
; Simplified
Required . INPR
Documentation Initial INPR Amendment INPR INPR Not
- _ Recom- Amendment| Recom-
Eligible Not Eligible . Recom- .
mending . Recom- mending
. mending . .
Projects Proi mending Projects
rojects .
Projects
ClorCT CEN,
FUDSMIS Approval Code (1) CE (2) 3) CEYNYP CEYNYP CEYNYP CEYY, or
CEYNN
Division Transmittal Memo (4) Yes Yes Yes Yes No Yes
Memorandum For Record (10) Yes NA NA NA Yes NA
District Transmittal Memo (5) Yes Yes Yes Yes Yes Yes
Property Survey Summary Sheet
(PSSS) (Table B-2) No No Yes Yes Yes Yes
FDE (Worksheet B-1) (2) Yes Yes Yes Yes No Yes
Executive Summary of PA Rpt. No No Yes (6) No Yes
Property Map Yes Yes Yes Yes Yes Yes
Additional INPR and INPR Amendment Content to Document Project Eligibility for Eligible FUDS Properties
Project Type :19;:,(’ BD/DR HTRW PRP MMRP
Project Summary Sheet (PSS) (Table B-3) (7) Yes Yes Yes Yes Yes (8)
Project or MRS Location Map Yes Yes Yes No Yes
MRS Score Worksheet NA NA NA NA No
BD/DR Summary Sheet Checklist (Worksheet B-2) (9) NA Yes NA NA NA
Project Delineation Justification (Worksheet B-4) (10) NA NA Yes NA Yes
MMRP Project Delineation Worksheet for MRS
Acreage (Worksheet B-6) (10) NA NA NA NA Yes

Notes:

1. FUDSMIS Approval Codes are defined in Table 6-2.

2. An eligible FDE determination (CE) authorizes the CERCLA PA, the results of which are documented in the INPR. The
previously approved FDE for eligible properties becomes an enclosure to the INPR.

3. Although the Property for a Third-Party Site is not FUDS eligible, the FDE must specify these properties as “CT” in FUDSMIS.
In these cases, a PRP project may be appropriate, and an INPR may be prepared to establish the PRP Project upon HQ CECC-
E approval-

4. A Division Transmittal Memorandum to the District is required to document approval of the District's FDE or INPR
recommendations.

5. A District Transmittal memorandum transmits the FDE and INPR recommendations to the Division for approval.

6. Include the Executive Summary of the PA Report with the initial INPR. For amendments recommending HTRW or MMRP
Projects, the Executive Summary of the PA Report will be submitted only if not included with the initial INPR submission.

7. A Project Summary Sheet is required for the revised original and new projects resulting from delineation, proposed projects,
and projects not recommended for reasons as described in paragraph 3.4.7.

8. Identification of specific Munitions Response Site (MRS) acreage and other critical data is required in the PSS for MMRP
projects to complete the Munitions Response Site Prioritization Protocol (MRSPP) and associated Cost to Complete. Refer to the
USACE Handbook on Delineation and MRS Prioritization Protocol Implementation for MMRP data requirements.

9. Use Worksheet B-2, BD/DR Project Summary Sheet Checklist, to document BD/DR Project eligibility or for projects not
recommended for reasons as described in paragraph 3.4.7.

10. Required for the Simplified INPR Amendment Format for projects resulting from delineation (refer to paragraph B.4.3).
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B.4.1.6.4. When it is discovered that PRP issues exist after a non-PRP project has
already been initiated, a PRP project should be established pursuant to Chapters 3 and 5 and the
non-PRP project should be closed unless it is divisible from the response actions associated with
PRP issues and is otherwise eligible and not affected by any PRP issues. In that case, both
projects should be redefined through delineation and proposed in an amended INPR. The
activities under the previous non-PRP project should be analyzed and the FUDS PM District, in
consultation with the FUDS PRP District if different, should make a recommendation to
HQUSACE for transition to actions under the PRP project, as appropriate, prior to notification to
the regulatory agencies and other parties involved. To close the existing non-PRP project in
FUDSMIS, the PRP project must first be created. The existing non-PRP project shall then be
closed out in FUDSMIS by selecting the “Contamination covered by an existing PRP Project”
NDALI reason on the project closeout screen. Both the closure of the non-PRP project and the
creation of the PRP project should be documented in the “Reason for NDAI” comment field of
the non-PRP project. Refer to paragraph B.4.1.2 for communicating with the lead regulatory
agency and property owners on INPR development. Refer to Chapter 5 for a discussion of PRP
issues.

B.4.1.7. Final signed INPR or INPR amendments do not need to be submitted to the EM
CX but shall be filed in the permanent Property File and electronically at the property level on
the FUDS Docs at category number 01.08.

B.4.1.8. GIS polygons depicting the extent of MMRP MRA and MRS boundaries must
be submitted to the HQ FUDS GIS POC for incorporation into the FUDS Public GIS. Revisions
resulting from delineations, mergers or corrections shall also be sent to the HQ FUDS GIS POC
in order to ensure the FUDS Public GIS accurately reflects current boundaries. Also, refer to
paragraph 7.5.4.1.5 for a discussion of geospatial data management requirements and to
Appendix E for GIS requirements during the PA.

B.4.2. Inventory Project Report Content. After the EM CX has reviewed the INPR and
significant comments have been resolved, the PM District shall submit the INPR to the Division
for approval. INPRs that include PRP projects will be reviewed by the PRP District Counsel, as
well as the PM District Counsel, if different, before submitting to the Division. INPR content
will depend upon property eligibility and the categories of recommended projects. Community
Relations (COMM/REL) projects shall not be included in the INPR. Refer to Table B-1 to ensure
all relevant and required components of the INPR and INPR amendments have been included.
All INPR statements shall be factual and supported by site-specific documentation. No
admission of liability shall be included in the INPR. The following are descriptions of the major
components of an INPR:

B.4.2.1. District Commander’s INPR Transmittal Memorandum. The INPR shall be
transmitted under the District Commander’s memorandum. With the exception of projects
resulting from delineation, the INPR transmittal memorandum shall include:

a. A statement that Counsel and Real Estate concur with the property eligibility
recommendation and all proposed project recommendations.

b. A statement that required EM CX review has occurred along with a summary of any
outstanding EM CX issues and concerns. See paragraph B.4.1.3.
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c. A statement that the draft INPR has been provided to the lead regulator and a
summary of any outstanding regulatory issues and concerns.?

B.4.2.2. Property Survey Summary Sheet. The Property Survey Summary Sheet provides
an overview of the property, location, history of the military and private operations, category of
proposed projects, and points of contact. Include in the Sheet a discussion of areas of the eligible
FUDS Property where potential hazards were identified but determined to not be of DoD origin
(FUDSMIS Project Approval Code: CEYY) or where potential hazards of DoD origin exist but a
project was not recommended for reasons as described in paragraph 3.4.7 (CEYNN). Table B-2
provides an outline of the contents of the Property Survey Summary Sheet. Maps showing the
location of the property and any available property details shall be included with the Property
Survey Summary Sheet.

Table B-2
Property Survey Summary Sheet Outline®.

Title

Block Enter the FUDS Property Number and Federal Facilities Identification (FFID) Number.

1 Property Name
Record the Property Name as the last Official Military Installation Name. If the installation had more than
one name, use the last full correct military site name as it appears in the real estate records.

2 Property Alias(es)
Record the other DoD names for the installation.

3 Property Description

Provide the address or directions to the property; include the County(s) in which the property
predominantly resides; attach a property map showing the general property vicinity (have GIS polygon
information available); determine the longitude and latitude coordinates for the centroid of the property to
the nearest second; include the Congressional District and EPA Region.

4 Property History

e  Property Acquisition and Disposal - Provide a history of the property to support ownership, lease, or
possession by the United States and DoD jurisdiction prior to 17 October 1986. Provide a history of the
sale, transfer, or termination of lease agreements for the property. Identify any land use restrictions, terms
of restoration requirements, or releases at time of transfer.

e Military Operations - Describe all activities that took place at the property while it was under
ownership, lease, or possession by the United States and DoD jurisdiction. If the installation had more
than one name, identify the timeframe under which it was known by the alternate name(s) and discuss the
operations if they differed.

¢ Non-DoD operations - Include a description of all non-DoD owners’ and operators’ activities taking
place at the property including Government-Owned, Contractor-Operated (GOCO) operations.

5 Property Visit
Enter date and participants in the property visit, including landowners and regulators. Make note of any
property access or use restrictions that may affect the evaluation of future land use.

2 Before sharing the draft INPR with the lead regulator, it shall undergo an internal review within USACE
(including Office of Counsel, Real Estate, and the EM CX) and be clearly marked as a draft. See paragraph B.6
regarding coordination of INPRs with PRP Projects.

3 Information for the Property Name, Property Aliases, Property Description, and Property History shall be
obtained from the PA Executive Summary and is expected to be more detailed and in depth than the corresponding
information presented in the FDE.
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Table B-2
Property Survey Summary Sheet Outline>.

6 Category of Hazard(s)

Provide a declarative statement of whether or not each of the following categories of hazards was found
(CON/HTRW, BD/DR, HTRW, MMRP, and PRP). Where no basis is found supporting an HTRW,
CON/HTRW, MMRP, or BD/DR Project or where projects are not recommended for reasons as described
in paragraph 3.4.7, explicitly state so in this section. Include in this discussion areas of the eligible FUDS
Property where potential hazards were identified but determined to not be of DoD origin and therefore no
project was recommended (FUDSMIS Approval Code: CEYY).

7 FUDS Property Restoration Summary

For each recommended Project, provide the Project Name, Project Number, Project Category, a short
description, and justification. For INPR amendments, the Property Summary Sheet and the FUDS Property
Restoration field in FUDSMIS shall be updated to reflect the status of existing projects and a description of
proposed projects with justification, category, and project name.

8 Available Studies And Reports
List any studies and reports that may contribute to an understanding of potential projects.

9 Primary Property Manager
Enter name and telephone number of preparing District point of contact.

B.4.2.3. Project Summary Sheet. Project summary sheets are required for pending
projects recommended for action (FUDSMIS Project Approval Code CEYNYP) and for projects
with hazards of DoD origin that are not recommended for reasons as described in paragraph
3.4.7 (FUDSMIS Project Approval Code CEYNN). The Project Summary Sheet outline is
provided in Table B-3. If the current or a past property owner/operator is under a remediation or
removal order or a RCRA corrective action order, a copy of that order shall accompany the
Project Summary Sheet. Project Summary Sheets are only required for new projects and existing
projects that are revised as the result of an INPR Amendment.

B.4.2.4. Executive Summary of the Preliminary Assessment Report. A PA Report shall
be prepared at the conclusion of the PA. An Executive Summary of the PA Report shall be
attached to the INPR. The Executive Summary shall include sufficient detail on releases or other
potential FUDS-eligible hazards to support the INPR project recommendations that could be
understood by an uninformed third party. The Executive Summary is not required for projects
resulting from delineation.

B.4.3. Content of the Simplified INPR package. The FUDS Project Management (PM)
District will prepare and transmit the simplified INPR package to the Division FUDS PgM (refer
to Table B-1). This package will serve as the District’s formal recommendation for delineation.
The simplified INPR package will include:

B.4.3.1. A Memorandum for Record (MFR) for the Division FUDS PgM’s consideration
or signature authorizing the delineation (Worksheet B-3).

B.4.3.2. A completed Project Delineation Justification (Worksheet B-4).
B.4.3.3. A revised Property Survey Summary Sheet and revised Project Summary Sheets

for the revised original project and for each new project resulting from delineation (refer to
Tables B-2 and B-3).

FUDS Handbook e 2 December 2022



B.4.3.4. For MMRP projects also include:

* A Property Map showing the revised original project and each new MMRP project
resulting from delineation.

* A MRS map for the revised original project and each new MMRP project resulting
from delineation.

* A completed MMRP Project Delineation Worksheet for MRS Acreage (Worksheet
B-6).

B.4.3.5. Use the Simplified INPR Amendment Quality Control Checklist (Worksheet
B-5) ensure a complete submittal.

B.4.3.6. Although not to be included in the INPR, Districts must prepare MRSPP
worksheets and submit them in FUDSMIS for EM CX QC review before a new MMRP project
can be Approved.

B.4.4. Approval of FUDS Projects. The approval authority at the Division for project
eligibility determinations (including the initial INPR and INPR amendments) is delegated by
HQUSACE to the Division. Refer to paragraph 1.5.3 for a discussion of approval authorities for
new FUDS projects.

B.5. Reporting of INPR Results in FUDS Management Information System
(FUDSMIS). Refer to Chapter 6 for mandatory property and project information that must be
entered into FUDSMIS.

B.6. Notification of INPR Results.

B.6.1. Land Owner Notification. Immediately after receipt of the Division INPR
Approval Memorandum, the PM District shall send the current FUDS property owners a letter
summarizing the results of the INPR and providing information on who they should contact in
the event that DERP eligible CERCLA contamination for execution by the FUDS Program is
identified. The PRP District shall notify the landowners for INPRs containing PRP projects
unless the PRP is another Federal agency or the National Guard. In these instances, the District
PM shall notify HQUSACE through the chain of command for direction. Copies of the final
INPR shall be provided on request. The land owner notification letter shall include a brief
overview of the FUDS Program and explain what was found at the property, whether or not the
property is eligible under the FUDS Program, any proposed projects, and relevant policy
decisions, as appropriate. Notification for properties having multiple owners may be made
through group mailings or public notices, where warranted. Land owner notification shall be
coordinated with the geographic District Public Affairs Office. In cases where there may be
significant issues at the property, a visit or meeting with the directly affected property owners is
encouraged.
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Table B-3
Project Summary Sheet Outline

BTII;Icek Enter the FUDS Project Number and Project Category.
1 Project Name and Category
Include the Project Name and category as used in FUDSMIS.
2 Project Description
Project physical description and location of project on the property. For example, this project is located in
the northwest quadrant of the property and encompasses 15 jet fuel USTs that range from 1,000 to 2,000
gallons or a landfill at which soil and groundwater contamination will be investigated. For MMRP Projects,
a map of the MRA/MRS is required along with critical MRS data elements; reference the current USACE
Handbook on Delineation and MRS Prioritization Protocol Implementation.
3 Project History
Describe the history of the operations that may have resulted in hazards to be remediated resulting from
past ownership, lease, or possession by the United States and DoD jurisdiction as discussed in Chapter 3.
For example, this project consists of a practice bombing range that the Army used from 1943-46.
4 Policy Considerations
Address if reasons exist, as described in paragraph 3.4.7, that preclude recommending a project,
including:
» All potential policies or special circumstances that apply to the project (i.e., beneficial use for BD/DR
and CON/HTRW Projects, condition at the time of transfer, or current ownership). Identify if the deed has
“hold harmless” or indemnification clauses or similar statements in sales agreement that clearly state that
the “purchaser” is taking the land “as is” or any clauses that recognize the DoD’s use of the property or
identify in the transfer the potential presence of contamination.
e For BD/DR, identify if the appraisal recognizes the buildings are not an asset and the new owners will
demolish or that the cost of the property was adjusted to reflect the condition of the buildings or other
appurtenances.
5 Primary Project Manager
Enter the office, name, and telephone number of the preparing District’s point of contact for the project.
6 Lead Regulator (for HTRW, MMRP, and MMRP/CWM Projects)
Enter the office, name, and telephone number for the point of contact.
7 For BD/DR Projects

Attach BD/DR checklist

B.6.2. Regulatory Agency and Affected Tribe Notification. Immediately after receipt of

the Division Approval Memorandum approving FUDS projects, the PM District shall forward a
copy of the INPR to affected tribes, as applicable, and to EPA and the State. The PRP District
shall perform this notification for INPRs identifying PRP projects.

B.6.3. Permanent Record File. The PM District shall include the completed INPR,

supporting worksheets, and the PA Report in the permanent record file for the FUDS property
and be uploaded into the FUDS Docs according to instructions in Chapter 7. The permanent
record file shall be the complete record on the property and include all documents supporting the
FUDS property and project eligibility as well as the response actions taken.
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Worksheet B-1
Finding and Determination of Eligibility Outline

DEFENSE ENVIRONMENTAL RESTORATION PROGRAM
FOR
FORMERLY USED DEFENSE SITES
FINDINGS AND DETERMINATION OF ELIGIBILITY

<Property Name (last official military installation name) *>

FUDS Property Number < >
<City, County, State>

FINDINGS OF FACT

1. Property Description: Provide in narrative format the location, legal description of the
FUDS Property, and property acreage.

2. Property History: Provide in narrative format the following:

Property Acquisition: Provide a brief history of the property describing how the property
was owned by, leased to, or otherwise possessed by the United States and under the jurisdiction
of the Secretary, including governmental entities that are the legal predecessors of DoD or its
Components, and transferred from DoD control prior to 17 October 1986. Include other
Installation Names by which this property was known. If the property is in the public domain so
note and identify the Public Land Orders, Executive Orders, etc. that provide DoD jurisdiction.
If acquired, cite deeds, leases, or other documents that establish U.S. real estate interest and
DoD jurisdiction.

Military Operations: As known, describe the activities that took place at the property while it
was under DoD jurisdiction [e.g., Ordnance Corps Depot providing 3rd-5th echelon
maintenance of Army land vehicles, Transportation Corps staging area for the New York Port of
Embarkation, or Army Airfield for providing basic single engine flying training.]

Property Disposal: Provide a brief history of the sale, transfer, or termination of lease
agreements for the property. Document in the FDE use restrictions that existed at the time of
transfer. Identify any terms of restoration requirements or releases.

Non-DoD operations: As known, include a description of all non-DoD owners’ and
operators’ general activities taking place at the property including Government Owned/
Contractor Operated (GOCO) operations.

4 If the installation had more than one name, use the last full correct military site name as it appears in the real estate
records. The property history shall identify the timeframe under which it was known by the alternate name(s) and
discuss the operations if they differed.
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3. (OPTIONAL) Provide a discussion of the information obtained through coordination with
regulators or affected Tribes that influenced the eligibility determination.

DETERMINATION

Based on the foregoing findings of fact, the property has been determined to have (have not)
been owned by, leased to, or otherwise possessed by the United States and under the jurisdiction
of the Secretary, including governmental entities that are the legal predecessors of DoD or its
Components, and was transferred from DoD control prior to 17 October 1986. This property is
therefore eligible (ineligible) for inclusion into the Defense Environmental Restoration Program
- Formerly Used Defense Sites established under 10 USC 2700.

<signed >
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Worksheet B-2
BD/DR Project Summary Sheet Checklist

Preparer: Office Symbol: Date:
Property Name: Property No:
Location:

Instructions:

Refer to paragraph 3.4.5.4 and 3.4.7 when preparing this worksheet.
Answer each question with a check in the appropriate box.
If a response is a Shaded box, a project cannot be eligible.

Discuss each criterion resulting in an eligible project determination in the Project Description

section of the Project Summary Sheet.

Provide supporting comments at the end of this worksheet, keyed to the question number.

Yes

No

Is the site on a FUDS eligible property? (Must be “Yes” to be eligible.)

Has an unsafe structure been identified? Explain in detail below. (Must be “Yes” to
be eligible.)

Was the unsafe condition the result of DoD control and present at the time of transfer
prior to 17 October 19867 (Must be “Yes” to be eligible.)

Is the project on land continuously owned by a State, Local Government, or Alaskan
Native Corporation since time of transfer? (Must be “Yes” to be eligible.)

Are the unsafe conditions identified the result of neglect or deliberate or careless acts
by an owner/grantee subsequent to DoD control? (Must be “No” to be eligible.)

Are the unsafe conditions identified posed by structures or facilities, which by their
nature, are inherently dangerous and require reasonable care to avoid accidental
injury? (Must be “No” to be eligible.)

Did the title document that transferred the site from DoD or GSA absolve the
Government from site restoration? (Must be “No” to be eligible.)

Is there evidence the Government compensated an owner subsequent to DoD in lieu
of site restoration? (Must be “No” to be eligible.)

Have structures been altered or beneficially used by another party since transfer?
(Must be “No” to be eligible.)

10

Would a proposed project result in partial demolition of a structure? (Must be “No” to
be eligible.)

11

Was the demolition or debris removal initiated by past or current owners subsequent
to transfer (i.e., restoration already initiated)? (Must be “No” to be eligible.)

12

Are there other considerations that affect BD/DR eligibility? (e.g., transfer documents
that require DoD to undertake BD/DR activities as an element of a restoration
clause?) (If “Yes”, explain in comments)

(Continued on next sheet)
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Worksheet B-2
BD/DR Project Summary Sheet Checklist (continued)

Comments (Key comments to question number):

FUDS Handbook e 2 December 2022
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Worksheet B-3
Memorandum For Record Approving Project Delineation

[Header with Division Address]

[Office Symbol] (1200C PERM)

MEMORANDUM FOR RECORD

SUBJECT: Defense Environmental Restoration Program — Formerly Used Defense Sites (DERP-
FUDS) Inventory Project Report (INPR) Amendment to Delineate FUDS Project Number
[Parent Project Number] on [Property Name, Property Number, City, State].

1. REFERENCE:
a. Engineer Regulation (ER) 200-3-1, FUDS Program Policy.
b. FUDS Handbook dated XX XX.

c. USACE Handbook Delineation and Munitions Response Site Prioritization Protocol
Implementation, March 2014.

2. This memorandum for record (MFR) documents the approved delineation of FUDS project
[original project number], [Project Name] into [number of projects] projects that are separately
and collectively within the scope of the original project. This MFR plus enclosures makes up the
INPR amendment documenting and approving the creation of the new projects.

3. The original project was approved on /date]. Delineation of the original project resulted in
the creation of new projects that separately and collectively are considered within the scope of
the original project. This action is an administrative in nature to assign new project numbers to
subdivisions of a previously approved project for the purpose of managing multiple response
actions. This delineation results in the creation of projects that are within the scope of the
original project. Therefore, the INPR amendment can be completed using the simplified format
and receive an expedited review and approval process in accordance with reference 1.b.

4. As the scope of the parent project was previously reviewed and approved by the Office of
Counsel and Real Estate during the original project approval, their review of this amendment is
not required. However, the Office of Counsel shall be provided a copy of the delineation package
for information purposes. Likewise, the review of this INPR amendment by the Environmental
and Munitions Center of Expertise and the lead regulator is not required in accordance with
reference 1.b.

5. The following projects on the property are not affected by this INPR amendment.
a. [Project Category, Number, Name]
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6. Enclosed with this MFR are the following documents that together make up the INPR
amendment:

a. The Project Delineation Justification Worksheet.

b. A revised Property Survey Summary Sheet and revised Project Summary Sheets (PSS)
for the revised original project and for each new project resulting from delineation

c. A revised Property map and MMRP project/MRS maps for the revised original project
and each new project resulting from delineation (for MMRP projects only).

d. A MMRP Project Delineation Worksheet for MRS Acreage (for MMRP projects only).

7. The project approval status in FUDSMIS will be changed to “Approved” for each new
project approved by this MFR using the “Project Approval Date” of the parent project.

8. A copy of the approved INPR amendment will be provided to the lead regulator for
information.

9. This MFR, together with the other documents making up this INPR amendment, will be
uploaded to the FUDS Document System (FUDS Docs) at the property level at Document Type
01.08.

10. Point of Contact for this INPR amendment is /POC information and phone number].

[Division FUDS Program Manager]
[Title Block]

Five Enclosures:

Project Delineation Justification Worksheet

Property Survey Summary Sheet

Project Summary Sheet for the parent project (with MRS map as appropriate)

Project Summary Sheets for individual new projects (with MRS maps as appropriate)
MMRP Project Delineation Worksheet for MRS Acreage

Nk W=
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Worksheet B-4
Project Delineation Justification

Complete this Worksheet and enclose with Inventory Project Reports (INPR) that proposes
the creation of new HTRW, CON/HTRW, or MMRP projects through delineation. Refer to
the USACE Handbook Delineation and Munitions Response Site Prioritization Protocol
Implementation, March 2014. In addition, for MMRP Projects, complete and enclose the
MMRP Project Delineation Worksheet for MRS Acreage.

To use the simplified INPR process, new projects proposed through delineation must
separately and collectively be within the general scope of the original project. Use the
spaces provided below to justify the use of the simplified INPR process. If necessary,
continue justification on additional sheets keyed to the item number in this worksheet.

Property Number: Property Name:

Project being delineated: Project Number: Project Name:

District PM Contact Information: Phone:

Item Requirement Supporting Narrative Statement

a. Describe the scope of the original
project that is proposed to be
delineated into two or more projects.

b. | Describe the scope of each new
project proposed to be created by
delineating the original project.

c. | Provide clear and convincing
rationale to support the delineation.
Describe how the scope of the
delineated project(s) are within the
scope of the parent project.
Justification may include:
Geographic Setting,
Anticipated Response,
Management Efficiency,

Land Use,

Rights of Entry,

Stakeholder Input,

Risk Management,
Performance Goals, and/or
Project Complexity.

CoNS>OhAhWND
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Worksheet B-5
Simplified INPR Amendment Quality Control Checklist

1. Are projects resulting from delineation within the scope of the original project? (If not, the
simplified INPR amendment format and expedited review and approval process cannot be used).

2. Does the INPR amendment address only a delineation? (If not, the simplified INPR
amendment format and expedited review and approval process cannot be used).

3. Does the delineation alter the project authority? (If so, the simplified INPR amendment
format and expedited review and approval process cannot be used).

4. Does the Project Summary Sheet provide all required data fields and necessary information
to support the FUDSMIS data entry?

5. Is any portion of the project identified for no action? If so, does it stay as the parent project?
If not, the District Project Manager must ensure that the KBCRS project type for the new project
remains the same as the parent project.

6. Will the delineation create any data reporting or foreseeable management issues?
7. Is there clear and convincing rationale to support the delineation?

8. In addition, for MMRP projects:

a. Is the sum of the MRS acres for the projects resulting from delineation different from the
MRS acres of the original MMRP project? (If so, the simplified INPR amendment format and
expedited review and approval process cannot be used)

b. Is the MRS map provided consistent with the MRS data in FUDSMIS?
c. Have the MRSPP worksheets been completed?
9. Is the delineation INPR amendment package complete?

10. Although not to be included in the INPR, Districts must prepare MRSPP worksheets and
submit them in FUDSMIS for EM CX QC review before a new MMRP project can be
Approved.
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Worksheet B-6

MMRP Project Delineation Worksheet for MRS Acreage

FUDS Property Name:

FUDS Property Number:

Parent Project Name:

Parent Project Number:

Pre-Delineation FUDSMIS Project Number Designation

Number of Projects:

MRA ID NP roject Project Name MRS Acres
umber
1
2
3
4
5
TOTAL ACRES
Post Delineation FUDSMIS Project Number Designation
Number of Projects:
MRA ID ,': roject Project Name MRS Acres
umber
1
2
3
4
5
TOTAL ACRES
B-22
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APPENDIX C
Development and Approval of Decision Documents

C.1. General. This Appendix applies to the selection and approval of remedial and removal
response actions taken in accordance with CERCLA, the NCP, and Executive Orders 12580 and
13016. Staffing and approval requirements associated with Records of Decision (ROD) and
Action Memoranda (AM) are discussed below. The ROD and AM shall be maintained in the
appropriate project files (e.g., Administrative Record File, the permanent record file, FUDS
Docs, xDocs, and relevant information entered into FUDSMIS).

C.2. Decision Document. Decision document (DD) is a generic term used to describe the
documentation for the selection of a removal action, remedial action, or other type of
environmental restoration action. Examples of DDs include an action memorandum (i.e.,
document describing a removal action selected in accordance with subpart 300.415 of NCP) and
a ROD (i.e., document describing the selection of a remedial action for projects either on or not
on the NPL).

C.3. Requirements.

C.3.1. The format of DDs shall be in accordance with Worksheet C-1 or C-3 of this
Appendix. Every DD shall include:

a. A title page,
b. A table of contents,

c. Page numbers on each page indicating page number and total number of pages in the
document (e.g., “1 of 25).

d. Header in the upper right-hand corner of each page including:

e Document type (i.e., “Record of Decision”, “Time Critical Removal Action
(TCRA) Action Memorandum”, or “Non-Time Critical Removal Action (NTCRA) Action
Memorandum”);

e FUDS Property and Project names (e.g., “Camp Swampy”);
e Project location (e.g., “Swampland, IL”); and
e The 11-digit FUDS Project Number (e.g.,”E0SIL0008017).
e. Refer to paragraph 7.8 regarding the exclusion of contractor information in or on

Official Government Reports, Government Publications, or Administrative Record documents.

C.3.2. The PM District shall ensure that DDs committing DoD to future expenses pass
the following checks:

C.3.2.1. The project must be FUDS eligible, the elements of the response action must all
be within FUDS authority, no other party is responsible for the activities associated with the
future expense, and property transfer language that may place responsibility for the response on
another financially solvent party must be resolved.
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C.3.2.2. The cost must be accurately described in the Cost-To-Complete (CTC) estimate
and adequate funding must be programmed to support the response action at the project.

C.3.2.3. The proposed action must be consistent with DoD policy for risk based response
actions.

C.3.3. RODs must provide an acceptable exit strategy for achieving response complete
and, if appropriate, eventual closeout of the project.

C.3.4. To facilitate timely completion of the RI/FS phase, approval of RODs, and clear
and complete communication of cleanup goals, the summary of alternatives as discussed in
documents up to and including the ROD must either cover the full project authority as defined in
the INPR or indicate the specific acreage (MMRP) or areas (HTRW) that will be or are
addressed separately. With respect to approval of RODs, planning for delineation is appropriate
throughout the PA, SI, and RI/FS phases of work and should normally be completed prior to
staffing the ROD for signature. As a phase complete and/or response complete may not be
achieved until all portions of the project are at that milestone, delineation of the project may be
appropriate to facilitate timely advancement of the CERCLA process. Include the Division
Program Manager in delineation planning and execution.

C.3.5. The final DD package for approval shall include a statement documenting whether
the lead regulator accepts the proposed action (i.e., letter or e-mail from regulator as an
attachment), transmittal letter from District to Division, transmittal letter from Division to
HQUSACE if requiring HQUSACE approval, and a completed staffing matrix (refer to
worksheet C-5).

C.3.6. A copy of signed DDs shall be placed in the FUDS property’s permanent project
file, the official Administrative Record File, the Information Repository (where it exists), and on
FUDS Docs. Relevant DD information shall be entered into FUDSMIS.

C.3.7. For DDs approved at the Division, the Division Program Manager shall provide
the Executive Summary (refer to worksheet C-4), developed for submittal to higher authority, to
reach Headquarters, USACE (HQUSACE), attention CEMP-CED, not later than one week
following DD signature.

C.3.8. Divisions shall review, concur, and forward to HQUSACE for action DDs
requiring HQUSACE approval or DDs of significant interest as described in paragraph C.3.9.
Also, refer to paragraph C.6.1.1 for significant interest projects.

C.3.9. Where a proposed decision represents a change in precedent or policy; is of
significant White House, Congressional, Department of Defense, Department of the Army,
HQUSACE, or public interest; or has been or should be of interest or concern to the USACE
Commanding General or the ASA (IE&E), Divisions shall advise HQUSACE and provide
briefing information before action is taken. If the exigencies of the situation prevent this
notification in advance of action, it shall be provided at the earliest possible time, which may be
after action is initiated.

C-2
FUDS Handbook e 2 December 2022



C.4. Removal Process Initiation Memorandum (RPIM).

C.4.1. General.

C.4.1.1. A RPIM is required to seek HQUSACE approval to initiate the TCRA or
NTCRA process. The Division approval of the RPIM demonstrates the need for a removal
action.

C.4.1.2. A TCRA is programmed in the IRA phase in FUDSMIS. A NTCRA is
programmed in the EE/CA phase followed by the RmD and RmA-C phases. These removal
action phases are locked in FUDSMIS for HTRW and MMRP Projects and FUDS PM Districts
cannot program funding for a removal action until after the RPIM review and approval process
has been completed. At that time, HQUSACE will unlock the appropriate removal phases in
FUDSMIS.

C.4.2. RPIM Review and Approval Process.

C.4.2.1. The PM District shall prepare a RPIM to propose initiation of a TCRA or
NTCRA. The memorandum shall be prepared in coordination with the PDT and provide
information adequate to justify the need to initiate the removal action process. The memorandum
is not intended to be an exhaustive reiteration of information about the project, but rather should
be a concise description of the site-specific conditions that pose hazards sufficient to warrant
consideration of a removal action. Refer to paragraph 4.4.1 for the factors contained in 40 CFR
300.415(b)(2) that justify a removal action. A typical RPIM should not exceed three pages in
length. Refer to Worksheet C-2 for a sample RPIM outline.

C.4.2.2. The PM District shall submit the draft RPIM to the EM CX for review and
concurrence in accordance with Independent Technical Review (ITR) requirements in Chapter 7.
For planning purposes, allow 10 working days for EM CX review and submittal of comments to
the PM District. Concurrently, the draft RPIM shall be sent to the Division FUDS PgM and
HQUSACE for information.

C.4.2.3. If the EM CX concurs with the decision to initiate the removal action, written
concurrence shall be provided to the District PM.

C.4.2.4. On receipt of the EM CX concurrence, the PM District shall provide the RPIM
and the EM CX concurrence to the Division FUDS PgM. The Division PgM shall sign the RPIM
and forward a copy to HQUSACE who will unlock the appropriate phases in FUDSMIS.

C.4.2.5. If the EM CX does not concur and significant comments cannot be resolved with
the PM District, the issue will be raised to the Division FUDS PgM for resolution. If significant
comments cannot be resolved at the Division level, the Division FUDS Program Manager shall
raise the issues to HQUSACE for resolution.

C.4.2.6. In cases where a TCRA must be initiated in less than 15 working days, an email
message from the PM District to the Division PgM, with copies furnished to the EM CX and
HQUSACE, shall serve as the RPIM. The email message shall contain information adequate to
justify the need to conduct a removal action. If there is agreement to proceed, HQUSACE will
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unlock the IRA phase in FUDSMIS to allow reprogramming of the funds to start the removal
action. In such cases, a signed AM must be submitted to HQUSACE within 15 working days of
the start of the response and no EM CX ITR is required.

C.5. Additional Information. Additional information regarding the contents of RODs for
projects on FUDS properties listed by EPA on the NPL can be found in OSWER Directive
9200.1-23P (EPA/540-R-98-031). Additional information regarding the content for an AM can
be found in EPA’s “Guidance on Conducting Non-Time Critical Removal Actions Under
CERCLA”, EPA 540-R-93-057 and “Superfund Removal Guidance For Preparing Action
Memoranda”. The guidance provided in this appendix addresses the DD/ROD requirements
contained in the DERP Manual.

C.6. Signature and Approval Authority for Decision Documents.

C.6.1. Signature Authority. Approval thresholds for DDs described below are based on
the CTC estimate recorded in FUDSMIS for certain phases. Districts shall ensure the phase costs
recorded in FUDSMIS used to determine signature authority are current, representative of the
project, and prepared consistent with the USACE Cost-to-Complete (CTC) Handbook.

C.6.1.1. Regardless of the dollar threshold, if a FUDS project is of significant interest, the
DD will be provided by HQUSACE to the ODASA(ESOH) for coordination and review prior to
approval. The determination of significant interest projects will be made by ODASA(ESOH) in
consultation with HQUSACE.

C.6.1.2. The USACE Deputy Commanding General for Military and International
Operations (DCG-MIO) has approval authority for DDs that have a selected remedy with total
CTC estimate recorded in FUDSMIS for RA-C and RA-O phases for remedial actions, or the
RmA-C or IRA phase for removal actions, of greater than $15 million.

C.6.1.3. The Chief, Environmental Programs, Directorate of Military Programs,
HQUSACE, has approval authority for DDs that have a selected remedy with total CTC estimate
recorded in FUDSMIS for the RA-C and RA-O phases for remedial actions, or the RmA-C or
IRA phase for removal actions, greater than $5 million but less than or equal to $15 million.

C.6.1.4. The Division Commander, for any Division with an assigned FUDS mission
execution responsibility, has approval authority for DDs that have a selected remedy with total
CTC estimate recorded in FUDSMIS for the RA-C and RA-O phases for remedial actions, or the
RmA-C or IRA phase for removal actions, of less than or equal to $5 million. This approval
authority is reserved only to General Officer (GO) and civilian SES level positions. Where a
Division Commander position is temporarily held by a person in a grade below that of a GO, this
approval authority shall be to a civilian SES who is responsible for the FUDS Program in the
Division. Approval authority may be re-delegated by the Division Commander (GO) within their
command to a grade no lower than General Officer or to the civilian SES-level Program Director
having FUDS program responsibility.

C.6.2. Requirements if Changes Occur. The Division Commander, or the designated SES
civilian, for any Division assigned FUDS mission execution responsibility may approve an
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Explanation of Significant Differences (ESD) or DD amendment for documents originally
approved by HQUSACE, if the ESD or amendment does not cause an increase in total costs of
greater than $5 million compared to the original DD approval amount. ESD or DD amendments
that cause an increase in total costs of greater than $5 million compared to the original DD
approval amount shall be forwarded through the chain of command for HQUSACE approval.

C.6.3. Staffing Procedures. Figure C-1 depicts FUDS staffing procedures. A completed
Staffing Matrix (Worksheet C-5) shall be prepared by the PM District to document review and
coordination requirements and must be included in DD packages forwarded for approval and
signature.

C.6.3.1. Regardless of the approval level, DDs shall be staffed at a minimum with the PM
District and Division environmental, public affairs and legal offices. The EM CX shall review
and comment on draft HTRW DDs when the estimated CTC for the combined RA-C and RA-O
phases, or the RmA-C of IRA phase for removal actions, is greater than $5 million. MMRP DDs,
regardless of CTC, shall be sent to the EM CX for Independent Technical Review (ITR). The
EM CX ITR, Division, and HQUSACE reviews (for all DDs to be signed at Division or
HQUSACE, respectively) shall be prior to releasing the DD externally, e.g., to the public or
regulator(s).

C.6.3.1.1. DDs for HTRW projects and MMRP projects addressing MC shall be
coordinated with the U.S. Army Public Health Center (USAPHC). The USAPHC coordination
requirement is satisfied by providing an opportunity for review and comment of final human
health risk assessments and review of ecological risk assessments developed during the RI/FS
that form the basis for the remedial action decision. USAPHC coordination is not required for
removal responses. See paragraph 7.6.4.7.1.

C.6.3.1.2. RODs for MMRP projects with explosive hazards shall be coordinated with the
U.S. Army Technical Center for Explosives Safety (USATCES) prior to forwarding the ROD for
approval. Support is available through the MM Design Centers and the EM CX. This
coordination is done after EM CX’s ITR of the ROD. See paragraph 7.6.4.7.2.

C.6.3.1.3. The District shall prepare a summary of unresolved significant comments
resulting from USAPHC or USATCES review and provide it to the Division Program Manager
for resolution. If significant comments cannot be resolved at the Division level, the Division
FUDS Program Manager shall raise the issues to HQUSACE for resolution. Refer to paragraphs
7.6.8 and 7.6.9 regarding resolution of EM CX’s ITR comments.

C.6.3.2. If total estimated CTC of the selected remedy (RA-C and RA-O phases for
remedial actions, or the RmA-C or IRA phase for removal actions) is greater than $5 million:

C.6.3.2.1. The chain of command should be notified of negotiated or imposed deadlines,
and sufficient time should be allowed for staffing at each level. Deadlines for approval authority
signature of a DD shall not be negotiated or accepted, to the maximum extent possible.

C.6.3.3. HQUSACE will provide the Executive Summary of all DD’s to the
ODASA(ESOH).
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Notes:

1. USAPHC coordination requirement is satisfied by providing opportunity for review of the human health risk assessment
and review of the ecological risk assessment developed during the RI/FS for HTRW Projects and MMRP projects
addressing MC. USAPHC coordination is not required for removal responses.

2. EM CXis to be provided the opportunity for review and comment on HTRW draft DD when the CTC estimate recorded in
FUDSMIS for the RA-C and RA-O phases, or the RmA-C or IRA phase for removal actions, is greater than $5 M. MMRP
DD, regardless of CTC, must be sent to the EM CX for ITR.

3. ROD for MMRP Projects with explosive hazards shall be coordinated with USATCES after EM CX ITR and prior to
forwarding through the Chain of Command to HQUSACE.

4. DD signature authority is based on the CTC estimate of the selected remedy recorded in FUDSMIS for the RA-C and
RA-O phases, or the RmA-C or IRA phase for removal actions. Refer to paragraph C.6.

5. Forward draft DD through the Chain of Command to HQUSACE for review and comment where the CTC in FUDSMIS
for the RA-C and RA-O phases, or the RmA-C or IRA phase for removal actions, is greater than $5 M.

6. The EM CX should be consulted or copied on resolution, as appropriate.

Figure C.1. FUDS Decision Document Staffing Procedure.
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Worksheet C-1
Outline for Records of Decision.

GENERAL REQUIREMENTS
Each ROD shall include:
(1). A title page,
(2). A table of contents,

(3). Page numbers on each page indicating page number and total number of pages in the document,
e.g., “1 of 25",

(4). Header in the upper right-hand corner of each page including document type (i.e., “Record of
Decision” or “Decision Document”) FUDS Property and Project names (e.g., “Camp Grant Rifle Range, Range
Investigation”); project location (e.g., “New Milford, IL”); and the 11-digit FUDS Project Number
(e.g.,”"E05IL000801").

PART 1: THE DECLARATION
The Declaration functions as the abstract and formal authorizing signature page for the ROD.
1. PROJECT NAME AND LOCATION.
2. STATEMENT OF BASIS AND PURPQOSE. Stipulate the factual and legal basis for the Selected Remedy.

3. ASSESSMENT OF PROJECT. Stipulate there is a threat to public health, welfare, or the environment. (This
section is not required for a no-action decision.)

4. DESCRIPTION OF SELECTED REMEDY.

a. Describe the major components of the Selected Remedy in a bullet fashion.

b. Describe the scope of the remedy.

c. Describe how this remedial action addresses principal threats, if any, and other DERP eligible
CERCLA contamination for execution by the FUDS Program (i.e., what is being treated, what is being contained,
and what is the rationale for each).

d. For a no-action decision, none of the CERCLA §121 statutory determinations are necessary in this
section since no remedy is being selected. Instead, USACE should state briefly that no remedial action is
necessary to ensure protection of human health and the environment.

5. STATUTORY DETERMINATIONS. Describe how the Selected Remedy satisfies the statutory requirements of
CERCLA §121 and discuss the applicability of the FYR requirements.

6. DATA CERTIFICATION CHECKLIST. The Declaration should stipulate that the following information is included
in the ROD (or provide a brief explanation for why this information is not included): (This section is not required for
a no-action decision.)

a. Contaminants of concern and their respective concentrations.
b. Baseline risk assessment.

c. Cleanup levels established and the basis for these levels.

d. How contaminants of concern will be addressed.

e. Current and reasonably anticipated future land use assumptions and current and potential future
beneficial uses of groundwater used in the baseline risk assessment and ROD.

f. Potential land and groundwater restrictions that will be recommended as a result of the Selected
Remedy.

g. Estimated capital, annual operation and maintenance (O&M), and total CTC estimate recorded in
FUDSMIS (RA-C and RA-O only) and the number of years over which the remedy cost estimates are projected.
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h. Key factor(s) that led to selecting the remedy (i.e., describe how the Selected Remedy provides the
best balance of tradeoffs with respect to the balancing and modifying criteria, highlighting criteria key to the
decision).

7. AUTHORIZING SIGNATURE.

a. Signature Authority. The ROD signature authority is based on the CTC estimate of the combined RA-C
and RA-O phases in FUDSMIS, and is:

e  Greater than $15 million: USACE Deputy Commanding General for Military and International
Operations.

e  More than $5 million but less than or equal to $15 million: Chief, Environmental Programs,
Directorate of Military Programs, HQUSACE.

e Not greater than $5M: Division Commander, or the designated SES civilian if authority is
redelegated, for any Division assigned FUDS mission execution responsibility.

e Regardless of the dollar threshold, if a FUDS project is of high visibility and/or significant interest to
the ODASA(ESOH), the ODASA(ESOH) may elect to review the ROD before signature at USACE.
The determination of significant projects will be made by ODASA(ESOH), in consultation with
HQUSACE.

b. Signature Block. The following general paragraph and signature block. (Note: Signature block may not
appear alone on a page — it must be on the same page with the following paragraph):

“This [Record of Decision/Decision Document] presents the selected response action at [place]. The
Department of Defense is the lead agency under the Defense Environmental Restoration Program
(DERP) at the [FUDS Property name] Formerly Used Defense Site, and U.S. Army Corps of Engineers
has developed this [Record of Decision/Decision Document] for DoD consistent with the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA), as amended, and the National Oil
and Hazardous Substances Pollution Contingency Plan (NCP). This [Record of Decision/Decision
Document] will be incorporated into the larger Administrative Record File for [FUDS Property name],
which is available for public view at [address]. This document, presenting a selected remedy with a total
CTC estimate recorded in FUDSMIS of [$$], is approved by the undersigned and pursuant to the delegated
authority in the ASA(IE&E) memorandum dated [enter current memo date] subject: Assignment of Mission
Execution Functions Associated with Department of Defense Lead Agent Responsibilities for the Formerly Used
Defense Sites Program, and subsequent re-delegations.

APPROVED:

(Insert appropriate signature block here) Date

PART 2: THE DECISION SUMMARY

The Decision Summary identifies the Selected Remedy, explains how the remedy fulfills statutory and
regulatory requirements, and provides a substantive summary of the Administrative Record File that supports the
remedy selection decision.

1. PROJECT NAME, LOCATION, AND BRIEF DESCRIPTION.
a. Name and location.

b. FUDS Project Number and National Superfund database ID number if on the NPL.

c. Lead and support agencies and other governmental stakeholders (e.g., DoD, State, Tribes, other
Federal agency land holder).

d. Source of cleanup monies (e.g., ER-FUDS).

e. Brief description.
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2. PROJECT HISTORY AND ENFORCEMENT ACTIVITIES.

a. History of suspected activities that may have led to the current problems, i.e. nature and location of site
operations that are involved with the releases, and location and types of releases.

b. History of Federal, State, and local investigations and removal and remedial actions conducted under
CERCLA or other authorities.

c. History of CERCLA enforcement activities if applicable.
3. COMMUNITY PARTICIPATION.

a. Describe how the public participation requirements in CERCLA and the NCP were met in the remedy
selection process (e.g., community relations plans, fact sheets, public notices, public meetings, public Restoration
Advisory Board).

b. Describe other community outreach and involvement efforts.

c. Describe efforts to solicit views on the reasonably anticipated future land uses and potential future land
uses.

4. SCOPE AND ROLE OF RESPONSE ACTION.

a. The planned sequence of actions.

b. The scope of problems those actions will address. For MMRP sites this section must discuss the
different end-states that may be achieved following a physical removal of MEC, and for each possible end state,
the text should indicate whether that end state is acceptable or not.

c. The authorities under which each action will be/has been implemented (e.g., removal, remedial).

5. PROJECT CHARACTERISTICS: (Include maps, a site plan, or other graphical presentations, as appropriate.)

a. Describe the Conceptual Site Model (CSM) on which the risk assessment and response action are
based.

b. Provide an overview of the project, including the following:
(1) Sizes of contaminated areas (e.g., acres) and Exposure Units.
(2) Geographical and topographical information (e.g., surface waters, flood plains, wetlands).

(3) Surface and subsurface features (e.g., number and volume of tanks, lagoons, structures, and
drums on-site).

(4) Areas of archaeological or historical importance.

c. Describe the sampling strategy (e.g., which media were investigated, what sampling approach was
used, over what area, when was the sampling performed).

d. Describe sources of DERP eligible CERCLA contamination for execution by the FUDS Program.

e. Describe types of DERP eligible CERCLA contamination for execution by the FUDS Program and the
affected media, including the following:

(1) Types and characteristics of contaminants of concern (e.g., toxic, mobile, carcinogenic, non-
carcinogenic).

(2)
(3) Concentrations of contaminants of concern in each medium.
(4)

Quantity/volume of contaminants of concern that need to be addressed.

CERCLA hazardous wastes and affected media.
(5) Native and anthropogenic background concentrations.

f. Describe location of DERP eligible CERCLA contamination for execution by the FUDS Program and
known or potential routes of migration, including the following:

(1) Lateral and vertical extent of contamination.
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(2) Current and potential future surface and subsurface routes of human or environmental exposure.
(3) Likelihood for migration of contaminants of concern from current location or to other media.
(4) Human and ecological populations that could be affected.

g. For projects with groundwater DERP eligible CERCLA contamination for execution by the FUDS
Program, describe the following:

(1) Aquifer(s) affected or threatened by site contamination, types of geologic materials, approximate
depths, whether aquifer is confined or unconfined.

(2) Groundwater flow directions within each aquifer and between aquifers and groundwater
discharge locations (e.g., surface waters, wetlands, other aquifers).

(3) Interconnection between surface contamination (e.g., soils, sediments/surface water) and
groundwater contamination.

(4) Confirmed or suspected presence and location of non-aqueous phase liquids.

(5) If groundwater models were used to define the fate and transport, identify the model used and
major model assumptions.

h. Note other site-specific factors that may affect response actions.
6. CURRENT AND POTENTIAL FUTURE LAND AND WATER USES.

a. Land Uses.

(1) Current on-site land uses.
(2) Current adjacent/surrounding land uses.

(3) Reasonably Anticipated Future Land Uses and Basis for Future Use Assumptions (e.g., zoning
maps, nearby development, 20-year development plans, dialogue with local land use planning officials and
citizens, reuse assessment).

(4) Existing physical, legal, or administrative constraints or restrictions on land use (e.g. restrictive
deed covenants, zoning limitations, regulatory controls, or physical conditions that prevent certain uses).

b. Groundwater and Surface Water Uses. (For MMRP without MC, this section does not need to be
expanded upon.)

(1) Current groundwater and surface water uses.

(2) Beneficial groundwater and surface water uses (e.g. potential drinking water, irrigation) and basis
for future use assumptions (e.g., Comprehensive State Groundwater Protection Plan, promulgated State
classification guidelines).

(3) If beneficial use is potential drinking water source, identify the approximate time frame of
reasonably anticipated future drinking water use (e.g., groundwater aquifer not currently used as a drinking water
source but expected to be utilized in 30 to 50 years).

(4) Location of reasonably anticipated use in relation to location and anticipated migration of DERP
eligible CERCLA contamination for execution by the FUDS Program.

c. For a no-action decision, this section establishes the foundation for the site risks section, which
provides the primary basis for the no action decision. Current and potential future land and ground-water resource
uses should be clearly explained and documented. Site use characteristics shape the formation of realistic
exposure scenarios for the baseline risk assessment.

7. SUMMARY OF PROJECT RISKS.

a. Human Health Risks.

(1) Identify the concentrations of contaminants of concern in each medium.

(2) Summarize the results of the exposure assessment.
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(3) Summarize the results of the toxicity assessment.

(4) Summarize the risk characterization for both current and potential future land use scenarios and
identify major assumptions and sources of uncertainty.

b. Ecological Risks.
(1) Identify the concentrations of contaminants of concern in each medium.
(2) Summarize the results of the exposure assessment.
(3) Summarize the results of the ecological effects assessment.

(4) Summarize the results of the ecological risk characterization and identify major assumptions and
sources of uncertainty.

c. Risk from DERRP eligible CERCLA contamination for execution by the FUDS Program relative to
background (non-DoD) contamination.

d. Basis for Response Action. Clearly present the basis for taking the response action at the conclusion
of this section.

e. For a no-action decision, this section provides the primary basis for the no action decision. The
discussion should support the determination that no remedial action is necessary to ensure protection of human
health and the environment. The lead agency should explain the basis for its conclusion that unacceptable
exposures to hazardous substances or pollutants or contaminants will not occur. (In most cases, this will be based
on the baseline risk assessment conducted during the RI.) This information should correlate with the Current and
Potential Future Site Resource Uses. In limited cases where alternatives were developed in the FS, the District
should reference the RI/FS Report. Generally, an FS is not necessary for a no action decision.

8. REMEDIAL ACTION OBJECTIVES.

a. Present a clear statement of the specific RAOs for the project (e.g., treatment of contaminated soils
above health-based action levels, restoration of groundwater plume to drinking water levels, and containment of
DNAPL source areas) and reference a list or table of the individual performance standards. For MMRP, present a
clear statement of the specific RAOs for the MRA/MRS (e.g., detection and removal of MEC to a specified depth
related to current and reasonably anticipated future land use, LUC to restrict or preclude access to certain areas in
the MRS, or information to modify people’s behavior in the actions they perform within the MRS).

b. Discuss the basis and rationale for RAOs (e.g., current and reasonably anticipated future land use and
potential beneficial groundwater use).

c. Explain how the RAOs address risks identified in the risk assessment (e.g., how will the risks driving
the need for action be addressed by the response action?).

d. Discuss the approach that will be used to confidently demonstrate the cleanup levels/Remedial Goals
have been met. Establish an exit strategy for achieving completion of the remedy.

9. DESCRIPTION OF ALTERNATIVES: The objective of this section is to provide a brief understanding of the
remedial alternatives developed for the MRS. (This section is not required for a no-action decision.)

a. Remedy Components. Provide a bulleted list of the major components of each alternative, including
but not limited to:

(1) Treatment technologies and the materials that will be used to address (e.qg., principal threats).

(2) Containment components of remedy (e.g., engineering controls, cap, hydraulic barriers) and the
materials that will be used to address (e.g., low concentration source materials, treatment residuals).

(3) Land use controls (and entity responsible for implementing and maintaining them).

(4) Operations and maintenance (O&M) activities required to maintain the integrity of the remedy
(e.g., cap maintenance).

(5) Monitoring requirements.

b. Common Elements and Distinguishing Features of Each Alternative. Describe common elements and
distinguishing features unique to each response option. Examples of these elements include:
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(1) As determined by the Office of Counsel, ARARs (or ARAR waivers) associated with each
alternative. If TBCs are identified when there are no ARARs, explain the rationale for referring to them and the
reliability of the standard that is referenced.

(2) Long-term reliability of remedy (potential for remedy failure/replacement costs).

(3) Quantity of contaminants of concern to be disposed off-site or managed on-site in a containment
system and degree of residual contamination remaining in such waste.

(4) Estimated time required for design and construction (i.e., implementation time frame).
(5) Estimated time to reach cleanup levels (i.e., time of operation, period of performance).

(6) Estimated capital, annual O&M, and total CTC estimate recorded in FUDSMIS (RA-C and RA-O
only), discount rate, and the number of years over which the remedy cost estimate is projected.

(7) Describe uses of presumptive remedies and/or innovative technologies.

(8) For MMRP, explain the effectiveness of each alternative that includes both physical removals and
LUCs. Discussion should include the necessity of LUCs when the likelihood of MEC remaining with a human
exposure pathway after the physical removal is low to negligible.

c. Expected Outcomes of Each Alternative.

(1) Available land uses upon achieving performance standards, within pre-existing constraints on
land use at the site. Note time frame to achieve performance standards (e.g., commercial or light industrial use
available in 3 years when cleanup levels are achieved).

(2) Available groundwater uses upon achieving performance standards. Note time frame to achieve
performance standards (e.g., restricted use for industrial purposes in Technical Impracticability [TI] waiver zone,
drinking water use in non-T| zone upon achieving cleanup levels in 50 to 70 years).

(3) Other impacts or benefits associated with each alternative.

(4) For MMRP, the multiple possible end-states should be fully described. It is critical the ROD
acknowledge that one of several different and acceptable end-states will be achieved after a physical removal. It is
also important to explain if a given alternative can be expected to achieve one or more end state.

10. COMPARATIVE ANALYSIS OF ALTERNATIVES. Compare the relative performance of each alternative
against the others with respect to the nine evaluation criteria (summarize in a table if appropriate). (This section is
not required for a no-action decision.)

11. PRINCIPAL THREAT ISSUES. If appropriate, identify the principal threat or low-level threat issues and
discuss how the alternatives will address them in accordance with the NCP. (This section is not required for a no-
action decision.)

Note: The Statutory Determinations section of the ROD should explain whether or not the Selected Remedy
satisfies the statutory preference for remedies employing treatment on site that reduces toxicity, mobility, or
volume as a principal element. By indicating whether the principal threats will be addressed by the alternatives,
this section of the Decision Summary should provide the basis for that statutory determination.

12. SELECTED REMEDY. (This section is not required for a no-action decision.)

a. Summary of the Rationale for the Selected Remedy. Provide a concise discussion of the key factors
for remedy selection using the nine remedy selection criteria established in the NCP.

b. Detailed Description of the Selected Remedy. Expand on the Description of the Selected Remedy
provided in the Description of Alternatives section and provide a brief overview of the RAOs and performance
standards.

c. Cost Estimate for the Selected Remedy. Present a detailed, activity-based breakdown of the estimated
costs associated with implementing and maintaining the remedy (include estimated capital, annual O&M, and total
CTC estimate recorded in FUDSMIS [RA-C and RA-O only] and the number of years over which the remedy cost
estimate is projected).

d. Estimated Outcomes of Selected Remedy.
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(1) Available land use(s) upon achieving cleanup levels, while distinguishing pre-existing use
constraints or restrictions, and limitations based on non-DoD contamination. Note time frame to achieve available
use (e.g., commercial or light industrial use available in 3 years when cleanup levels are achieved).

(2) Available groundwater use(s) upon achieving cleanup levels. Note time frame to achieve
available use (e.g., restricted use for industrial purposes in Tl waiver zone, drinking water use in non-T| zone upon
achieving cleanup levels in 50 to 70 years).

(3) Final cleanup levels for each medium (i.e., contaminant-specific cleanup levels), basis for
cleanup levels, and risk at cleanup levels (if appropriate). For MMRP, this would include clearance depth, based
on type of munition expected at the site and current and future land use.

(4) Anticipated socioeconomic and community revitalization impacts, as appropriate (e.g., increased
property values, reduced water supply costs, jobs created, increased tax revenues due to redevelopment,
environmental justice concerns addressed, enhanced human uses of ecological resources).

(5) Anticipated environmental and ecological benefits (e.g., restoration of sensitive ecosystems,
protection of endangered species, protection of wildlife populations, wetlands restoration).

13. STATUTORY DETERMINATIONS. (This section is not required for a no-action decision.)
a. Explain how the remedy satisfies the requirements of §121 of CERCLA to:

(1) Protect human health and the environment.

(2)
(3) Be cost-effective.
4)

(4) Utilize permanent solutions and alternative treatment technologies or resource recovery
technologies to the maximum extent practicable (i.e., explain why the Selected Remedy represents the best
option). For MMRP, the discussion should include the trade-offs between effectiveness in terms of qualitative risk
reduction and cost. The high cost of physical hazard removal may influence the remedy selection of LUCs as the
best option.

Comply with ARARs or justify a waiver.

(5) Satisfy the preference for treatment on site as a principal element or justify the selection of an
alternative remedy.

b. Explain FYR requirements for the Selected Remedy.

14. DOCUMENTATION OF SIGNIFICANT CHANGES FROM PREFERRED ALTERNATIVE OF PROPOSED
PLAN. If there are significant changes in the Selected Remedy from the Preferred Alternative:

a. Discuss the Preferred Alternative originally presented in the Proposed Plan.
b. Describe the significant changes in the Selected Remedy.

c. Explain the rationale for the changes and how they could have been reasonably anticipated based on
information presented in the Proposed Plan or the Administrative Record File.

PART 3: THE RESPONSIVENESS SUMMARY

The Responsiveness Summary serves the dual purposes of: (i) presenting stakeholder concerns and preferences
regarding the remedial alternatives to the remedy selection official; and (ii) explaining how those concerns were
addressed and the preferences were factored into the remedy selection process. This discussion should cross-
reference sections of the Decision Summary that demonstrate how issues raised by the community have been
addressed.

1. STAKEHOLDER ISSUES AND LEAD AGENCY RESPONSES: Summarize and respond concisely to issues
raised by stakeholders.

2. TECHNICAL AND LEGAL ISSUES: Expand on technical and legal issues, if necessary.
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Worksheet C-2
Removal Process Initiation Memorandum Outline

REMOVAL PROCESS INITIATION MEMORANDUM (RPIM) CONTENTS
1. Subject. Include the FUDS Property name and project number (eleven digits).

2.Background. This should be a very brief discussion of the project background and identify the project PM, with
contact information.

3. Description of the Risk/Hazard to Public Health, Safety, or the Environment Posed by the Release or Threat of
Release at the Project Location and the Expected Consequences of not Implementing a Removal Action. Include
justification for removal response based on the NCP removal factors and site-specific conditions. Describe
specific issues regarding nature and extent of releases to the environment of contaminants and/or MEC,
risk/hazard associated with those releases, receptors, pathways, and activities conducted at the site that require
the removal action.

4. Proposed Action. Provide summary of the proposed removal action site evaluation (including type: TCRA or
NTCRA) to abate, prevent, minimize, stabilize, mitigate or eliminate the release or threat of release. Explain
basis for time limitations on response if TCRA, and plans for public involvement. Explain if the proposed action is
planned to satisfy ARARs, and the plan to transition to remedial action, as appropriate.

5. Regulatory Enforcement Activities (if any).

6. Schedule and Estimated Cost. Indicate the time frame in which the removal response process must be
initiated. In addition, provide estimated cost information (RmA-C only) and explain cost effectiveness, to the
extent this information is available at this stage. Estimated cost affects the signature authority for the subsequent
Action Memorandum that is the required DD for any removal action that is selected as a result of this process.

7. Approval and Signature. The Division FUDS PgM signs the RPIM and submits it to HQUSACE for approval.
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Worksheet C-3
Outline for a TCRA and NTCRA Action Memorandum

GENERAL REQUIREMENTS
Each action memorandum shall include:
(1). A title page,
(2). A table of contents,
- (3). Page numbers on each page indicating page number and total number of pages in the document, e.g., “1
of 25”.

(4). Header in the upper right-hand corner of each page including document type (i.e., “Time Critical Removal
Actions (TCRA) Action Memorandum”, or “Non-Time Critical Removal Action (NTCRA) Action Memorandum”); FUDS
Property and Project names (e.g., “Camp Grant Rifle Range, Range Investigation”); project location (e.g., “New Milford,
IL"); and the 11-digit FUDS Project Number (e.g.,”E05IL000801").

ACTION MEMORANDUM OUTLINE

1. HEADING

2. PURPOSE

3. SITE CONDITIONS AND BACKGROUND
A. Site Description

1. Removal site evaluation
2. Physical location
3. Site characteristics

4. Release or threatened release into the environment of a hazardous substance or pollutant or
contaminant, and circumstances at site that relate to factors the NCP requires to be considered for a removal action
(40 CFR §300.415(b)(2).

5. NPL status

6. Maps pictures, and other graphic representations
B. Other Actions to Date

1. Previous actions

2. Current actions
C. State and Local Authorities’ role

1. State and local actions to date

2. Potential for continued State/local response

4. THREATS TO PUBLIC HEALTH OR WELFARE OR THE ENVIRONMENT AND STATUTORY AND
REGULATORY AUTHORITIES

5. ENDANGERMENT DETERMINATION
6. PROPOSED ACTIONS AND ESTIMATED COSTS

A. Proposed Actions

1. Proposed action description for alternatives that are evaluated, and detailed description of removal
action proposed for selection

2. Contribution to remedial performance and plans to transition to the remedial phase
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3. Engineering Evaluation/Cost Analysis (for non-time critical actions only)

4. ARARSs (Applicable or Relevant and Appropriate Requirements) (anticipated for the final remedial action

but not determined as a part of the removal AM)

5. Project Schedule

B. Estimated Costs
7. EXPECTED CHANGE IN THE SITUATION SHOULD ACTION BE DELAYED OR NOT TAKEN
8. OUTSTANDING POLICY ISSUES
9. ENFORCEMENT
10. RECOMMENDATION
11. ATTACHMENTS
12. AUTHORIZING SIGNATURE:

a. Signature Authority. The Action Memorandum signature authority is based on the CTC estimate of the

RmA-C or IRA phase in FUDSMIS, and are:

e  Greater than $15 million: USACE Deputy Commanding General for Military and International Operations

e More than $5 million but less than or equal to $15 million: Chief, Environmental Programs, Directorate of
Military Programs, HQUSACE.

e Not greater than $5M: Division Commander, or the designated SES civilian if authority is redelegated, for
any Division assigned FUDS mission execution responsibility.

e Regardless of the dollar threshold, if a FUDS project is of high visibility and/or significant interest to the
ODASA(ESOH), the ODASA(ESOH) may elect to review the AM prior to signature at USACE. The
determination of significant projects will be made by ODASA(ESOH), in consultation with HQUSACE.

b. Signature Block. The following general paragraph and signature block. (Note: Signature block may not

appear alone on a page — it must be on the same page with the following paragraph):

“This Action Memorandum presents the selected removal action at [place]. The Department of Defense is the
lead agency under the Defense Environmental Restoration Program (DERP) at the [FUDS Property name]
Formerly Used Defense Site, and the U.S. Army Corps of Engineers has developed this Action Memorandum
for DoD consistent with the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), as amended, and the National Oil and Hazardous Substances Pollution Contingency Plan (NCP).
This Action Memorandum will be incorporated into the larger Administrative Record File for [FUDS Property
name], which is available for public view at [address]. This document, presenting a selected removal action
with a total CTC estimate recorded in FUDSMIS of [$$], is approved by the undersigned and pursuant to the
delegated authority in the ASA(IE&E) memorandum dated [enter date of current memo] , subject: Assignment
of Mission Execution Functions Associated with Department of Defense Lead Agent Responsibilities for the
Formerly Used Defense Sites Program, and subsequent re-delegations.

APPROVED: (Insert appropriate signature block here) Date
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Worksheet C-4
Executive Summary Outline

EXECUTIVE SUMMARY

An Executive Summary will be prepared following signature of the DD. This Executive Summary will be used to
report to higher authority a brief description of the selected remedy or removal response and will not be used as
the basis for the decision. This Executive Summary will be sent via email to HQUSACE for subsequent forwarding.

The Executive Summary shall describe:
1. The selected response action and its relationship to other cleanup actions and operable units.
2. Degree of risk reduction.

3. Total CTC estimate recorded in FUDSMIS for RA-C and RA-O phases, or the RmA-C or IRA phase for
removal actions, for the selected remedy or removal.

4. Amounts and fiscal year(s) that funds are required for the RA-C and RA-O phases, or the RmA-C or IRA
phase for removal actions, as reported in FUDSMIS.

5. Duration of RA-O and need for FYRs.

6. LUCs required and intent for maintaining them.
7. Other potential remedies considered.

8. The date the DD was signed and by whom.

9. Include a statement documenting whether the lead regulator concurs with the proposed action.
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Worksheet C-5
Decision Document Staffing Matrix

Decision Document Title:

o L Point of Contact Office Phone .
Organization Staff Activity Name Symbol Number Email Address
FUDS Program Manager
Project District Counsel
Management
District Technical/Environmental
PAO
MM or CWM Design Center
Design Center/
EM CX EM CX (1) CEHNC-EMM
USATCES and | USATCES (2)
USAPHC USAPHC (3)
FUDS Program Manager
Division
Counsel
DoD Environmental Team CEMP-CED
HQUSACE PAO CEPA-MP
Counsel CECC-E

1. Staffing required for all MMRP and MMRP/CWM projects; and for HTRW projects where the total CTC estimate recorded in FUDSMIS for RA-C and RA-O
phases, or the RmA-C or IRA phase for removal actions, is greater than $5 million. EM CX POC is the EM CX Independent Technical Review Lead.

2. For MMRP projects, the District shall coordinate RODs with USATCES prior to forwarding of the ROD to the Division Commander or HQUSACE for approval.
This coordination is done after EM CX ITR of the ROD.

3. USAPHC coordination requirement is satisfied (preferred) by providing an opportunity for review and comment of human health risk assessments and review
of ecological risk assessments developed during the RI/FS. USAPHC coordination is not required for removal responses.
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APPENDIX D
Real Estate Documents Review, Rights of Access, and Acquisition

D.1. Introduction. The purpose of this Appendix is to provide an overview of real estate
needs specific to the FUDS Program. This Appendix discusses a review of historical real estate
transfer documents when evaluating property history and project eligibility and the coordination
required in obtaining access rights from the current property owner to conduct necessary
response actions. Access rights are usually Rights-of-Entry (ROE). In unusual cases, a District
may need to acquire a real estate interest for work involving construction activities for structures
planned to be used for a long duration, long-term operation of treatment facilities with a
substantial footprint, or to coordinate temporary/permanent relocation for landowners in order to
conduct a response action. The PM District is responsible for ensuring the appropriate actions are
taken to obtain access when required in order to conduct a response action on the property. The
PM District is responsible for communicating scope and intent of the planned FUDS activities in
advance of or in conjunction with any efforts to secure access. The Project Delivery Team will
include the appropriate Real Estate Office and FUDS District Counsel for the PM District, which
will assist with the matters discussed below.

D.2. Review of Historical Real Estate Transfer Documents. Existing real estate transfer
documents, including, but not limited to, quitclaim deeds, are transfers which include contractual
obligations between the United States of America and another party. The conditions of transfer
identified within the document and any associated contract for sale are part of a contract of
transfer. Copies of the supporting documents and the evaluations shall be maintained in the
permanent property files and on FUDS Docs.

D.2.1. Both parties, and their successors, must comply with clauses that created
obligations in the historic real estate transfer documents. In accordance with the DERP Manual,
the PM District, through their Office of Counsel, shall ensure terms of a property transfer
document or other legal agreement that establish use restrictions or assign restoration
responsibility to a party other than the DoD have been appropriately evaluated. The PM District
shall perform and document an evaluation of the terms of the real estate instruments to determine
if they are effective and enforceable and if another party is viable and therefore able to perform
necessary restoration work. If the PM District determines that the document is not effective and
enforceable or the other party is not viable and unable to fulfill the terms of the agreement, then
the PM District may propose projects with justification if they otherwise meet the requirements
of this Handbook. Refer to Chapter 7, paragraph 7.9 for further guidance on assessing the
transfer of responsibility from DoD to another party.

D.2.2. USACE does not have the authority to modify the statements, terms, conditions,
and clauses within the historic real estate documents.

D.2.3. Real estate transfer document clauses, in and of themselves, typically do not
change the eligibility of a property for the FUDS Program but may have specific implications on
otherwise eligible projects. Office of Counsel shall evaluate real estate instruments for the
property to determine if CERCLA claims have been indemnified, waived, or otherwise affected
by the terms of the instruments, or if there are use or other restrictions that need to be considered
in the evaluation of baseline risk and review of alternatives. The PM District will use this
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information in each affected phase of a project and document the information and analysis at
each affected phase.

D.3. Access Rights and Agreements.

D.3.1. General. The servicing District Chief of Real Estate and FUDS District Counsel
will assist the FUDS PM District in implementing the real estate requirements and policies
established in this Handbook. Project staff, including the FUDS District Counsel and District
Chiefs of Real Estate, shall coordinate early with CEMP-CED, in consultation with CECC-E and
CEMP-CR, if there are anticipated deviations from the real estate processes or requirements
established in this ER so that the process of acquiring necessary property rights does not delay
removal or remedial actions. CECC-E will further coordinate with CECC-R as appropriate. Real
Estate and FUDS District Counsel are familiar with local, State, and Federal laws and regulations
regarding Government access to real estate. Duration of access rights will be based on contract
requirements, sequencing, and duration of work activities requiring access when planning and
securing the access necessary to complete FUDS property and project activities.

D.3.2. Non-Federal Lands. The failure to obtain an appropriate ROE or interest in real
estate before entering onto non-Federal lands for intrusive investigation or remediation can
subject Government and contractor personnel to civil or criminal penalties for trespass. A
landowner must be notified in writing that the Government will require use of their land, and
permission must be secured for the entire period when persons or fixtures will remain on the land
as part of the FUDS project through one or more ROEs and in some cases an easement.
Landowner notification letters shall be. The FUDS Project Manager shall maintain management
of such actions.

D.3.3. Federal Lands. Access to property managed by other Federal Lands Managers
(FLM) does not require a ROE or special use permit. CERCLA section 121(e)(1) provides that no
Federal, State, or local permit shall be required for the portion of any removal or remedial action
conducted entirely on-site, where such remedial action is selected and carried out in compliance with
section 121. Therefore, USACE will not sign special use permits with FLMs. The PM District
shall coordinate with the landholding agency prior to entry to the property, and may exchange a
set of letters with the FLM that describes the coordination that will occur between the PM
District and the FLM with regard to the planned work on the property. Template letters are
available for this purpose from CECC-E and CEMP-CED. If the FLM raises objections, the PM
District will notify the Division and HQUSACE (CEMP-CED and CECC-E) to discuss options
for the project.

D.3.4. Procedures and Requirements for Right-of-Entry (ROE). When access to
non-Federal property is required for response action work, a ROE provides to the Government,
its employees and contractors, the right to enter the property lawfully and protects them from a
claim of trespass. Removal and remediation work will normally be carried out under a ROE.
Payments for ROEs are not authorized for the FUDS program. Information on easements and
leases is found in paragraph D.3.5. Letters sent to the landowners shall be sent via USPS
certified mail, return receipt requested, or hand delivered, unless the owner is unknown and
cannot be determined through due diligence, or there are numerous owners and delivery via this
method is unduly burdensome. Whenever practicable, personal contact with a landowner or
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tenant who controls access should be made to the maximum extent possible. When USPS
certified mail is unduly burdensome, delivery of the initial request for access to a known owner
or tenant who controls access will be made via a delivery service that provides and maintains
proof of delivery, and proof of delivery will be retained in the project file and FUDS Docs with a
copy of the request letter. In all cases, notice of cessation of FUDS work to a landowner or tenant
who controls access and who has refused to sign a ROE and/or allow access will be sent via
USPS certified mail, return receipt requested, with copies of the delivery documents retained in
the project file and FUDS Docs.

D.3.4.1. The District PM shall work with the appropriate real estate office to mail a cover
letter and ROE request to the landowner. An example cover letter and ROE Agreement are
located at Worksheets D-1 and D-2. An ROE signed by the landowner is sufficient to allow entry
onto the property. However, signature on the ROE by a United States representative may be
added to indicate receipt of the landowner signed ROE. When feasible, it may prove beneficial
for the PM or real estate office representative to personally contact the landowner prior to
sending a request for ROE. If it is not feasible to personally contact the landowners in advance,
the PM District will give consideration to other communication methods to inform landowners
of the nature of the project and the need to request access, such as, but not limited to, general
mailers, public meetings, and/or inclusion of a fact sheet with the request. The PM shall
coordinate with the lead realty specialist and FUDS District Counsel to respond to questions of a
landowner and provide an explanation of the project, the reason the ROE is being requested, and
the landowner’s rights regarding the ROE. The signed ROE will be placed in FUDS Docs, the
project file and RE files.

D.3.4.2. Refer to Figure D-1 for a timeline showing the sequence of steps in seeking a
ROE. If a response from the landowner is not received within 20 calendar days from the date the
letter was sent, the PM District shall send a second letter to the landowner. At this time, the PM
may consider another attempt to personally contact (e.g. phone call or site visit) landowners of
the FUDS Property for which the project objectives cannot be met without a ROE.
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Figure D-1. Sequence of Actions for Seeking Right-of-Entry

D.3.4.3. If the property owner refuses ROE or a response to the second letter is not
received within 15 calendar days, the District PM shall notify the lead regulatory agency and
solicit their assistance in obtaining ROE. An example letter is provided in Worksheet D-3.

D.3.4.4. If the lead regulatory agency indicates they will not take action or if the ROE is
not received within 60 calendar days of regulatory notification, whichever occurs first, the PM
District shall send a third letter via registered and certified mail with return receipt to the
property owner, with a copy furnished to the lead regulatory agency. This third letter will notify
the property owner that USACE will suspend project activities for their portion of the FUDS
Project unless the signed ROE is received within 30 calendar days of the date of the third letter.
The letter will also inform the property owner that under CERCLA, they are responsible for
contamination that may be present and associated liability. The letter will include a notice that if
ROE is not granted, USACE will notify the lead regulatory agency of the status of the ROE.
USACE will also maintain a record of the contaminated or potentially contaminated condition of
the property (to include an estimate of the remaining environmental liability), and periodically
check back with the property owner. An example letter is provided in Worksheet D-4.
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D.3.4.5. If the property owner owns or controls only a portion of the overall property
associated with a project, a determination will need to be made whether the project activities can
accomplish project goals without accessing that portion of land. If project goals cannot be
accomplished, the FUDS PM District shall follow the process in paragraph D.3.6 for notification
to HQUSACE.

D.3.4.6. Property owners who have denied access will be contacted not less often than
every five years, as part of the Interim Risk Management process, to attempt to obtain ROE.
Refer to Chapter 4, paragraph 4.2.8.2.

D.3.5. Procedures and Requirements for Easements and Leases. PM Districts will
exercise caution in acquiring an easement or lease for a FUDS project and use these instruments
only if a ROE is not viable. Depending on the elements of a remedial action, it may be
appropriate for a PM District to acquire an easement for a remedy involving significant
construction activities, such as installation and long-term operation of a groundwater treatment
plant and installation of extraction or monitoring wells that require a substantial footprint on the
land. Easement terms differ from a ROE in several ways (see, e.g., Worksheet D-5), although
payment for an easement is not normally allowed unless a request for exception is approved by
HQUSACE. A lease is generally not appropriate for a restoration project, since a lease normally
provides for exclusive operation of a facility for the benefit of the tenant, and has a commercial
value related to the tenant’s use, whereas a restoration project benefits the land and the owner
while assisting the FUDS program. HQUSACE approval is required before considering a lease
for a FUDS project. Requests for authority to pay for an easement or to acquire a lease shall be
submitted, through Division, to HQUSACE, CEMP-CED, in consultation with CECC-E, and
CEMP-CR.

D.3.6. Denial of Access or Real Estate Interest on FUDS Properties. The PM will notify
HQUSACE in writing through their Division for projects or properties where project goals
cannot be achieved because access is denied or not available at the end of the preceding process.
HQUSACE will review the submitted information and provide instructions on the FUDS actions
to be taken. At a minimum, the notification shall contain:

a. Background on the site, in sufficient detail, to provide an executive overview to an
uninformed third party.

b. Whether there is a reasonable basis to believe there may be a release or threat of
release of a hazardous substance or pollutant or contaminant, including MEC or MC.

c. Explain how the lack of access to the real property affects the response actions, e.g.
suspected source area access is needed to appropriately investigate the nature and extent of
contamination, or property is essential to conduct of a removal action, etc.

d. Provide as enclosures to this notification, copies of correspondence sent and received
during the process of attempting to obtain the ROE and other supporting documentation
necessary to support this determination. As an alternative to attaching this supporting
correspondence, the District may identify the exact location on the FUDS Docs where this
information can be found and downloaded.
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D.3.7. Indemnity, Hold-Harmless, and Restoration Agreements in Access Agreements. It
is a violation of the Anti-Deficiency Act to enter into a contractual indemnity provision that
subjects the United States to indefinite and uncertain liabilities without specific statutory
authority. The Comptroller General discourages such provisions, even where liability is limited
to available appropriations. Paragraph 4 of Worksheet D-2 provides approved language for a
ROE to address responsibilities of the parties. If an easement is determined by the PM District to
be necessary for a specific project, this provision will be included in the easement instrument
without revision. Revision to Paragraph 4 language requires approval of HQ USACE, CEMP-
CED, in consultation with CECC-E and CEMP-CR. A District seeking approval for such a
revision must provide a justification based on compelling circumstances, document the
maximum amount of liability or state how it can readily be determined, state that sufficient funds
to cover the maximum liability will be available, and identify the statutory authority for
providing indemnification to the landowner at the property.

D.4. Temporary or Permanent Relocation for Response Action.

D.4.1. Purpose. The purpose of this section is to provide FUDS Project Managers and
Project Delivery Teams (PM/PDT) an overview of the relocation guidance for FUDS response
actions. The actual execution of relocation is the responsibility of the District Real Estate office,
typically conducted under Public Law 91-646, the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 (URA), as amended and the Uniform Relocation
Assistance and Real Property Acquisition Regulations for Federal and Federally Assisted
Programs under 49 CFR Part 24.

D.4.2. Authority. The authority for FUDS to conduct voluntary relocations is provided
under the DERP statute at 10 USC 2701, which requires that response actions be carried out in
accordance with the provisions of CERCLA. Similar to the owner refusal of ROE discussed
above, the FUDS guidance is not to compel relocation but to notify the owner that, without their
cooperation, we will refer the matter to the appropriate Federal or State environmental regulatory
agencies.

D.4.3. Need for Temporary or Permanent Relocation. During execution of environmental
response actions at a FUDS, it may become necessary to relocate owners and tenants. The
PM/PDT is responsible for identifying the need for relocation, estimated duration, and affected
geographic extent.

D.4.3.1. In evaluating the need for relocation, the threshold standards shall be
documented that clearly shows the following:

D.4.3.1.1. The contamination or implementation of the response action poses an
unacceptable health or exposure risk.

D.4.3.1.2. The response action implementation method poses an unacceptable safety risk
to residents in the area and no equally cost-effective implementation method is available. For
example, residents or other human activities within established exclusion zones on MMRP
Project sites may need to be relocated during implementation of a response action because of a
current exposure threat.
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D.4.3.1.3. That relocation will allow for more efficient and cost-effective response action
implementation.

D.4.3.2. Once it is determined that relocation is a consideration, the Real Estate office
must be contacted and brought into the PDT to provide input into costs and timing elements of
the relocation evaluation process. The FUDS District Counsel will provide legal support to this
process.

D.4.3.3. In addition, the real estate responsibility includes cost estimation, determination
of reasonable and eligible costs, advising the affected persons on how to prepare for the
relocation, and negotiation of the relocation benefits with the owners and tenants based on
current law and regulations.

D.4.4. Eligible Costs. DERP funds may be used to pay for reasonable expenses incurred
by residents who are relocated during FUDS response actions (Worksheet D-6). Eligible costs,
rates of reimbursement, and cost documentation requirements are established by applicable laws
and regulations, including but not limited to the Joint Travel Regulations (JTR), the Uniform
Relocation Assistance and Real Property Acquisition Policies Act (URA), the U.S. Department
of Transportation regulations at 49 CFR Part 24, and ER 405-1-16, as amended or superseded.
The PDT real estate personnel shall identify the current rates and provide the relocation project
cost estimate.

D.4.5. Funding Source. ER-FUDS funds may be used to reimburse relocation costs in
appropriate situations. Part of project planning should include notifying HQUSACE through the
chain of command that relocations are anticipated, so that HQUSACE can make its decision, in
advance of the need for relocation, to authorize use of ER-FUDS funds. The notification shall
include a description of the type of project, the reason why relocation is expected, the estimated
numbers and categories of persons/entities likely affected, and the length of time relocations are
expected to be needed. Reimbursement of relocation expenses is exempt from the Prompt
Payment Act.

D.5. Real Estate Worksheets. Worksheets are provided below. Variance in the language in
the Worksheets requires approval of HQ USACE, CEMP-CED, in consultation with CECC-E
and CEMP-CR:

e Worksheet D-1. Sample Cover Letter to Request for Right-of-Entry
e  Worksheet D-2. Right-of-Entry Agreement.

e  Worksheet D-3. Sample Letter Notifying Government Agencies that USACE Will
Suspend Work on Project Activities without Right-of-Entry.

e Worksheet D-4. Sample Letter Notifying the Landowner that Lack of Right-of-Entry
will Result in Suspension of Work at the Property.

e Worksheet D-5. Temporary Environmental Response Easement Language.

e  Worksheet D-6. Form Letter to Support Requests for Reimbursement of Relocation
Expenses.
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Worksheet D-1. Sample Cover Letter to Request Right-of-Entry

DEPARTMENT OF THE ARMY
[Name of District] CORPS OF ENGINEERS
[Street Address or P.O. Box]

[City], [State] [ZIP + 4 Code]

REPLY TO
ATTENTION OF

[Date]
Real Estate Division Via Certified Mail with Return Receipt

[Title] |First Name] [Last Name]
[Street Address or P.O. Box]
[City], |State] | Zip code]

Dear [Title] [Last Name]:

The U.S. Army Corps of Engineers (USACE) has identified the property you
lown]|lease]|occupy] at [street address], |city], [State] as located |on]|near] the former [name of site].
The Formerly Used Defense Sites Program was established to identify and remedy properties such as
yours, where past Department of Defense (DoD) activities may have contributed to a release. Past DoD
activities [may have][have] contributed to a contaminated condition that [could present]|presents] a risk
to [SELECT APPROPRIATE COMBINATION OF human health and/or the environment]. The
USACE is seeking access to respond to the [condition]|potential condition] of your property in
accordance with applicable laws and regulations. [IF INCLUDING FACT SHEETS TO ADDRESS
D.3.4 AS PART OF THE ROE LETTER RATHER THAN PRIOR TO DELIVERY OF THE
LETTER, INCLUDE THE FOLLOWING HERE: Fact sheets providing information on the FUDS
Program and the FUDS Property associated with this request are enclosed.] General information on the
FUDS program is also available at http://www.fuds.mil.

We request your permission to enter the property for a period sufficient to complete the necessary
work as described in the attached Right-of-Entry agreement, generally anticipated to be between |[date]
and [date] to |FILL IN THE BLANK, e.g., determine if any DERP eligible CERCLA contamination for
execution by the FUDS Program is present on your property, etc.]. This may involve [FILL IN THE
BLANK, e.g., making a visual inspection of the property, surveying it with a metal detector or other
instrument and collecting soil and/or water samples, etc.]. At this time, we are not able to specify the
exact dates for performing work due to the unpredictable nature of the weather and other factors.
However, we will notify you at least [number] days prior to commencing on-site activities. If you decide
to grant permission, please sign and return the enclosed Right-of-Entry form in the envelope provided.
[We are requesting that each [owner][lessee] voluntarily sign the form (FOR PROPERTIES WITH
MULTIPLE PARTIES INVOLVED).]

[/F THIS IS THE SECOND LETTER TO THE LANDOWNER, AS DESCRIBED IN D.3.4.2,
INCLUDE THIS PARAGRAPH: Our previous efforts to secure a Right-of-Entry from you, including
a letter requesting the Right-of Entry dated [add date of first letter], have [gone unanswered[[been
refused by your response dated [add date of refusal]]. It is very important that you
[consider][reconsider] our request for Right-of-Entry carefully as it is to our mutual benefit to work
together. If we have not received a signed Right-of-Entry within 15 calendar days of your receipt of
this letter, our next action is to notify the (State environmental regulator or EPA) and seek their
support in securing access to conduct (FILL IN THE BLANK).|
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After performing the [FILL IN THE BLANK], we will advise you of our findings. We will also
discuss with you the next steps in the process for addressing any hazards that may be present as a result of
DoD’s former use of the property and seek your additional permission before proceeding with any further
action that may be required on the property.

If you have any questions regarding this request or would like further information, please contact
|[name of representative, [title], at [phone number] or via e-mail at [email address].

Sincerely,
[Name]
[Title]

Encls
Right-of-Entry
FUDS Fact [Sheet][Sheets] [if included in letter]
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Worksheet D-2. Right-of-Entry Agreement.

DEPARTMENT OF THE ARMY

RIGHT-OF-ENTRY FOR FORMERLY USED DEFENSE SITES PROGRAM

(Name of Formerly Used Defense Site) (Tract Number or Other Property Identifier)

The undersigned, hereby grant[s] to the Department of the Army, its employees, contractors, and
subcontractors a Right-of-Entry on the property located in the [Commonwealth] |State] of [name of
commonwealth/State], | County||Parish] of [name of County/parish], and described as:

[street address, city, State, Zip code, and/or legal description]
1. This Right-of-Entry is granted upon the following terms and conditions:
This Right-of-Entry may be exercised only for the purposes of:

[e.g. Investigation of the property for chemical contamination, containerized regulated
substances, or Munitions or Explosives of Concern, which may involve soil sampling, installation of
groundwater monitoring wells, geophysical surveys, clearance of surface vegetation.]

Or

[e.g. Remediation of (chemical contamination, containerized regulated substances, or Munitions
or Explosives of Concern) requiring (soil excavation, excavation and disposal of MEC, excavation and
disposal of underground storage tanks, placement and operation of treatment facilities, etc.)]

All proposed activities will be coordinated with the Owner [rumber| days prior to start of work.

2. This Right-of-Entry may be exercised at any time after [estimated start date] and is anticipated
to end in or around [anticipated end date for current phase of work; give consideration to potential
delays in document review schedule and multiple field work mobilizations] but may be exercised until
the work described above is complete.

3. This Right-of-Entry does not grant any right to enter into any structure or building located on
the property described above [except as specifically described].

4. If any action of the Government’s employees or agents in the exercise of this Right-of-Entry
results in damage to the real property, the Government will, in its sole discretion, either repair such
damage or make an appropriate settlement with the Owner. In no event shall such repair or settlement
exceed the fair market value of the fee title to the real property at the time immediately preceding such
damage. The Government’s liability under this clause is subject to the availability of appropriations for
such payment, and nothing contained in this agreement may be considered as implying that Congress will
at a later date appropriate funds sufficient to meet deficiencies. The provisions of this clause are without
prejudice to any rights the Owner may have to make a claim under applicable laws for any damages other
than those provided for herein. [REFER TO PARAGRAPH D.3.7 PRIOR TO CONSIDERATION
OF CHANGES TO THIS PARAGRAPH]
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5. This Right-of-Entry may be revoked in writing by the undersigned upon no less than [number
should be sufficient to allow orderly termination of work if the ROE is terminated before completion of
the planned phase; current/planned activities are factors in durations, e.g. revocation prior to contract
award or mobilization is significantly less impacting than revocation following mobilization prior to
completion of planned activities, and consider if any structures such as wells will need to be removed
upon termination| |day’s]|days’] prior notice delivered to the Department of the Army at:

[District mailing address)

If the undersigned attempts to terminate or revoke this Right-of-Entry before the end of the period
provided in paragraph 2, above, without the required notice period stated in this paragraph, the
Government will be entitled to recover from the undersigned all damages incurred as a result of the early
termination of access to the property, including all contractor costs and any other expenses of the
Government incurred because of the unanticipated early termination.

Dated this day of 20
Owner Signature Owner Signature
Typed or printed name Typed or printed name

Title (corporate/governmental representative needs evidence of authority to bind the entity)
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Worksheet D-3. Sample Letter Notifying Government Agencies that USACE Will Suspend
Work on a Project

DEPARTMENT OF THE ARMY
[Name of District] CORPS OF ENGINEERS
[Street Address or P.O. Box]

[City], [State] [ZIP + 4 Code]

REPLY TO
ATTENTION OF

[Date]
[FUDS Office]

[Title] | First Name] [Last Name]
[Street Address or P.O. Box]
[City], [State] | Zip code]

Dear [Title] [Last Name]:

The [District] District has contacted [property owner’s name] on [date] about conducting a
|FILL IN THE BLANK, response action] on the property at [street address], [city], |State] that may be
located on the former [name of site] in [city, State], a Formerly Used Defense Site (FUDS) that has been
identified as having used, stored, produced and/or tested [hazardous substance or pollutant or
contaminant||military munitions].

We have not received from the property owner a signed Right-of-Entry form. The Right-of-Entry
form was first mailed to the owner on [date]. Delivery to the owner’s address was confirmed as of [date]
[REVISE THE PREVIOUS SENTENCE IF THE DELIVERY COULD NOT BE CONFIRMED).
[INCLUDE NARRATIVE HERE DESCRIBING OTHER EFFORTS, IF ANY, TO SECURE
ACCESS, E.G. PHONE CALLS, EMAILS, FACE TO FACE CONTACT). A second request for Right-
of-Entry was mailed to the owner on [date]. Delivery to the owner’s address was confirmed as of |date]
[REVISE THE PREVIOUS SENTENCE IF THE DELIVERY COULD NOT BE CONFIRMED)]. In
accordance with our regulations, we are notifying your office that without access we are unable to
conduct the [FILL IN THE BLANK] on this property. If USACE does not receive a signed Right-of-
Entry within 60 days this notification to you, or your agency indicates it will not take action to assist in
securing the Right-of-Entry, whichever occurs first, we will suspend project activities with regard to this
property within the Formerly Used Defense Site Program and provide notice to the landowner
accordingly. We would appreciate any assistance your office could provide in obtaining the Right-of-
Entry.

If you have any questions regarding this request or would like further information, please contact
[name of representative], [title], at [phone number] or via e-mail at [email address]. General information
on the FUDS program is also available at http://www.fuds.mil.

Sincerely,

[Name]
[Title]
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Worksheet D-4. Sample Letter Notifying the Landowner that Lack of Right-of-Entry will
Result in Suspension of Work at the Property.

DEPARTMENT OF THE ARMY
[Name of District] CORPS OF ENGINEERS
[Street Address or P.O. Box]

[City], [State] [ZIP + 4 Code]

REPLY TO
ATTENTION OF

[Date]

[FUDS Office] Via Certified Mail with Return Receipt
[Title] | First Name] [ Last Name]

[Street Address]
[City], [State] [Zip code]

Dear |Title] [Last Name]:

The U.S. Army Corps of Engineers (USACE) has sought and continues to seek an agreement
from you for access to property you [own][lease][occupy] at [street address]), |city], [State] as located
[on][near] the former [name of site]. The Formerly Used Defense Sites (FUDS) Program was established
to identify and remedy properties such as yours, where past Department of Defense (DoD) activities may
have contributed to a release. Past DoD activities [may have]|have] contributed to a contaminated
condition that [could present]|presents] a risk to [SELECT APPROPRIATE COMBINATION OF
human health and/or the environment]. The property has been identified as potentially having [FILL IN
THE BLANK, military contaminants||hazardous substances or pollutants or contaminants, used,
stored, produced, and/or tested on it, etc.]. We are committed to investigating and, when determined
necessary, conducting an appropriate environmental response at Formerly Used Defense Sites properties.
Progress to address the FUDS eligible contaminated condition of these properties requires cooperation
from the landowners. We seek an agreement for access to your property to allow the conduct of a [Name
of Activity] on the property you [own][lease]|occupy].

As of the date of this letter, we have received a declination [Can also be tailored to reflect a
refusal/failure to respond rather than affirmative declination to grant] of Right-of-Entry from you
dated [date]. The [State environmental regulator or EPA| has been made aware of our efforts to secure a
Right-of-Entry and the condition of your property that [may have][has] contamination that [could
present||presents] arisk to [SELECT APPROPRIATE COMBINATION OF human health and/or the
environment]. In accordance with applicable laws and regulations, we are informing you that you may be
contacted by regulatory or public health and safety authorities regarding the potential for contamination
on your property. This is a serious matter as there may be risks associated with the use of your property.
By denying access to your property, you assume responsibility and associated liability for the further
release of contamination or harm to human health or the environment as a result of contamination that
may be present. By denying access, you impede the performance of a response action under the FUDS
Program on your property.

The scope and magnitude of the FUDS program are significant. More than 10,000 properties have
been evaluated for inclusion in the FUDS Program and each property may require coordination for access
with up to several hundred landowners. The FUDS property located [on][nrear] the property you
lown]|lease]|occupy] has been prioritized for [Name of Activity and Purpose]. If the signed Right-of-
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Entry to your property or a commitment to meaningful discussion toward securing the Right-of-Entry is
not received at this office within 30 days of your receipt of this letter, work on your property under the
FUDS Program will be suspended and the [State environmental regulator and/or USEPA] will be
notified that we are unable to conduct the [FILL IN THE BLANK] on your property due to your refusal
to agree to access.

Following suspension of activities and in accordance with program policy, USACE will continue
to maintain a record of the [contaminated]|potentially contaminated] condition of your property and
periodically assess the potential to secure the access required to perform any appropriate environmental
response actions. USACE is also obligated to respond to lawful requests for information, such as those
under the Freedom of Information Act, regarding information we have acquired detailing the
[contaminated]|potentially contaminated] condition of your property.

We have enclosed three copies of our Right-of-Entry Agreement (ROE). It is very important that
you [consider][reconsider] our request for Right-of-Entry carefully. It is to our mutual benefit to work
together. If you agree, please sign and return two copies of the ROE and any necessary Certificate of
Authority in the enclosed preaddressed envelope.

If you should have any questions regarding this request or would like further information, please
call [Real Estate Specialist’s Name], Real Estate Specialist, at [phone number], or [Name of Project
Manager], Project Manager, at [phone number], both of the U. S. Army Corps of Engineers, [PM
District Name) District. [IF INCLUDING FACT SHEETS TO FURTHER DESCRIBE THE FUDS
PROGRAM AND CONDITION OF THE PROPERTY, INSERT THE FOLLOWING HERE: Fact
sheets providing information on the FUDS Program and the FUDS Property associated with this
request are enclosed.] General information on the FUDS program is also available at
http://www.fuds.mil.

Your cooperation in this matter is greatly appreciated.

Sincerely,

[District Commander’s Name)

[Rank] U.S. Army

District Commander
Enclosures

D-14
FUDS Handbook e 2 December 2022


http://www.fuds.mil/

Worksheet D-5. Temporary Environmental Response Easement Language (see ER 405-1-
11 for processes and authorities related to acquisition of an easement)

An assignable easement and right-of-way in, on, over, and across the land described in Schedule
A, [“for a period necessary to complete the actions associated with this easement” or “to be
used as appropriate and for a period no longer than the length of time to complete the
remedy”’[, beginning with the date of the signing of this instrument, and terminating with the
notice of completion of the remediation or the filing of a notice of termination or release of
easement in the local land records by the representative of the United States for the

[Project Name], for use by the United States, its
representatives, employees, officers, agents, contractors, and assigns, as a work area for
environmental investigation and response; including but not limited to the right to store, move,
and remove equipment and supplies; erect and remove temporary structures on the land,
investigate and collect samples; and, [add or revise the following, as appropriate for the site

specific facility]

Construct, operate, maintain, alter, repair, and remove groundwater monitoring wells,
groundwater treatment and injection systems, appurtenances thereto, and other devices for the
monitoring and treatment of contamination in soil, air, and water; and perform any other such
work which may be necessary and incident to the Government's use for the environmental
investigation and response on said lands under the Project; subject to existing easements for
public roads and highways, public utilities, railroads and pipelines; reserving, however, to the
landowner(s), their heirs, executors, administrators, successors, and assigns, all such right, title,
interest, and privilege as may be used and enjoyed without interfering with or abridging the
rights and easement hereby acquired.
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Worksheet D-6. Form Letter to Support Requests for Reimbursement of Relocation
Expenses

Chief, Finance and Accounting Branch
U.S. Army Engineer District,
Address Block

RE: FUDS Property Name - Request for Reimbursement

The undersigned, residing at is a resident of _[Site Name]  who was
asked to evacuate his/her residence as a result of the temporary evacuation procedures at the
[Site Name] _site from until . Other

members of my household who reside with me permanently and are affected by the temporary
evacuation are:

NAME RELATIONSHIP SSN/Tax ID'!

If there are any questions concerning my request, I can be reached by telephone at
during the day, or at night.

Attached is a list of the itemized expenses incurred as a result of the temporary evacuation of my
family and the basis for these expenses.

I certify that [ am not being reimbursed from any other source for these expenses. I understand
that submission of a fraudulent reimbursement request may subject the requester to forfeiture of
any payment received and a fine of not less than $5,000.00 and not more than $10,000.00 plus
triple the amount of damages sustained by the United States (see 31 USC 3729), imprisonment
for not more than 5 years, or both (see 18 USC 287).

I agree to accept said amount requested in full satisfaction and final settlement of this request for
reimbursement of expenses incurred to date.

Typed or printed name

Signature Date

! Personally Identifiable Information (PII) is a form of Controlled Unclassified Information (CUI) and must be
protected from unauthorized disclosure by appropriately marking, safeguarding, disseminating, and destroying such
information.
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INFORMATION REQUIRED BY THE PRIVACY ACT OF 1974

a. AUTHORITY: 5 USC 301; 10 USC 2701 et seq.; 42 USC 9601 et seq.; Joint Travel
Regulations, Volume II.

b. PRINCIPAL PURPOSE: To substantiate and account for reimbursements of expenses
associated, with temporary evacuation.

c. ROUTINE USES: Used by the Department of the Army for reviewing requests for,
approving expenditure of, accounting for, and disbursing Defense Environmental Restoration
Account Funds for expenses associated with temporary evacuation.

d. DISCLOSURE: Voluntary, Failure to furnish information requested may result in total
or partial denial of the amount requested for reimbursement.
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APPENDIX E
Requirements of Preliminary Assessments on FUDS

E.1. Introduction.

E.1.1. General. Preliminary Assessments (PA) shall be conducted for new eligible FUDS
Properties following determination of FUDS property eligibility. This applies to all new and
revised PAs prepared after issuance of this guidance. Refer to paragraph B.3.2 for additional
circumstances when a PA would be appropriate. Documents found during research for the FDE
typically focus on the acquisition and disposal (transfer) documentation of the property and may
not be sufficient to address historic use or potential releases at the property. FUDS PAs shall
comply with requirements of the CERCLA, the NCP, and DoD policy and shall be performed on
a property-wide basis. This Appendix expands upon the program information presented in
Chapter 3 and Appendix B. Specific regulatory requirements for conducting a PA are found in 40
CFR 300.420(b). Additional information on conducting a PA is found at EPA/540/G-91/013.
The Final PA report shall be included in the permanent project file and uploaded to FUDS Docs.

E.1.2. Purpose. The remedial PA is the first step in the remedial process described in the
NCP and shall be conducted on a FUDS Property-wide basis to look for potential releases and
unsafe conditions associated with DoD operations on and jurisdiction over the property. The
CERCLA PA process entails collection of information regarding the property through research
and evaluation of historical information, interviews, and a visual inspection of the property. The
purpose of the CERCLA remedial PA is to gather evidence to determine if there is evidence of a
release or there is a threat of a release to the environment and: (i) eliminate from further
consideration those properties that pose little or no threat to public health or the environment; (i1)
determine if there is a potential need for removal action; (iii) set priorities for Site Inspections;
and (iv) gather existing data to facilitate later evaluation of the release pursuant to the Hazard
Ranking System (HRS) conducted by EPA if they opt to score the site. For FUDS, the PA forms
the basis for USACE identification of eligible FUDS Projects. Therefore, in addition to fulfilling
requirements above, the PA conducted for FUDS will specifically (v) review information relative
to releases by DoD and other parties before, during, and after DoD jurisdiction to support project
recommendations as part of the DERP-FUDS Program; and (vi) gather existing data to facilitate
USACE evaluation of potential releases for Relative Risk Site Evaluation (RRSE) and pursuant
to 32 CFR part 179, Munitions Response Site Prioritization Protocol (MRSPP).

E.1.3. FUDS Project Support Basis. Although specific FUDS Project recommendations
are not made in the PA, information to support subsequent USACE recommendation of such
projects should be presented in the PA Report. The PA forms the foundation for the FUDS
Inventory Project Report (INPR) and provides the basis for project authorization for all FUDS
Project categories and/or no required action determinations for the property. Regardless of
whether hazards are identified through the PA process, the PA Report is to be completed and
findings for all areas of potential release documented in the report. [f CERCLA hazardous
substances or pollutants or contaminants; munitions and explosives of concern (MEC);
Petroleum, Oil and Lubricants (POL), or unsafe conditions are identified, the evidence will be
summarized in the PA report, which will be used to support FUDS INPR Project
recommendations for each location where a release or threat of release is identified. The
evidence for each area in the PA, with reference material cited, should include:
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e A summary of evidence supporting the determination of a release or threat of release;

e A description of the origin of the release (resulting from DoD or non- DoD actions),
nature of the release, and location; and

e Information sufficient to determine if there is a potential threat to human health or the
environment or a safety hazard from the release that warrants further action, or if no-action can
be supported.

e Summaries should include information necessary to make appropriate FUDS
guidance considerations in the INPR, as discussed in Appendix B. Additional information
gathering may be necessary due to information uncertainties in order to support INPR
determinations.

E.1.4. Non-DoD History. Many properties were previously used or have been converted
to other uses that have the potential to cause or contribute to environmental contamination.
Because FUDS is authorized to only conduct responses for DoD contamination, the PDT
conducting the PA must consider if there have been releases by other parties, known as
Potentially Responsible Parties (PRPs) prior to, during, or post DoD use. The PRP categories
(refer to paragraph 3.4.5.5) include past and current owners and operators, which include
contractors that conducted operations on government owned facilities while the facility was
under DoD jurisdiction. If the only project to be recommended on a property is a PRP Project,
the PA shall be minimal to support the PRP recommendation. Non-DoD activities, such as
contractor operations, must be discussed separately in the FUDS PA. If another PRP is identified
or suspected to have contributed to a release of DERP eligible CERCLA contamination (refer to
the Glossary for definition), POL or other release at the property, identify the party, potential
source, and relationship to land use and operational history, but avoid statements regarding
liability or responsibility for particular releases unless documented specifically by a regulatory or
environmental study, report, or response action. The information collected relative to releases by
other parties may be limited to readily available public sources. To the extent that such
information is discovered, documentation and reporting of non-DoD hazards identified at a
FUDS Property shall be considered and discussed in the PA. The FUDS PA shall provide
necessary information to support project determinations and shall not make statements regarding
liability or responsibility for particular releases unless factually supported, (i.e. spill report).
Refer to Chapter 5 for further discussion of PRP Projects.

E.1.5. Review Media. The PA shall address land, air, and water that were contained in the
historical boundaries of the former DoD installation. If, during the assessment, a potential hazard
is identified at an area associated with a former installation that is outside of the FUDS
boundary, the PA Report shall identify the potential hazard and state that it is located outside of
the FUDS-eligible property. Discussions shall include threatened release of DERP eligible
CERCLA contamination for execution by the FUDS Program or POL.

E.2. Historic Research and Property Visit Elements for FUDS.

E.2.1. Review of Available Information. There are many available sources of information
that may be used to perform the PA. FUDS and real estate documentation for the property should
be reviewed early in the process. In addition to USACE investigations, some properties may
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have had previous studies conducted by others (e.g., other DoD Components, USEPA, State
agencies, current landowners, etc.). These documents shall be reviewed to ensure that the
information is factually documented and reliably presented prior to incorporating the information
into the PA. Historic records collected for the PA should be placed in the project file and
included in the appropriate section of FUDS Docs with the final PA, as well as listed as
references in the PA report. Copies of these documents should not be placed into the PA report
except as specified below, but the report should cite and summarize relevant information taken
from the historical records.

E.2.2. Agency Contact. Information relating to the property, its surrounding environs, and
potential targets (i.e., people and resources) that might be threatened by a release from the
property may be obtained by using the internet or by contacting agencies. These include, but are
not limited to: USACE District Real Estate Division (in multiple USACE Districts if
applicable), U.S. Geological Survey (USGS), U.S. Fish and Wildlife Service (USFWS), State
Historical Preservation Office (SHPO), General Services Administration (GSA), USEPA
Regional Office, State and local regulatory agencies, local tax assessor, local fire department,
local historical societies, libraries, and universities.

E.2.3. Property Historical Data/Archive File Search. Research specific to the real estate
and operational history for the property to include that of other property owners or tenants prior
to, during, and after DoD jurisdiction is necessary for the PA. Local courthouse or State agencies
shall be visited to obtain information, as necessary. To obtain information about DoD activities
on FUDS Properties, research in National Archives and Records Administration (NARA) shall
be conducted, as needed, in the Washington, D.C. area and the Regional Archives and Records
Centers (e.g., NARA-Chicago). Research also may be necessary from other pertinent historical
repositories, such as the Air Force Historical Research Agency at Maxwell Air Force Base in
Alabama, Military History Institute at Carlisle Barracks in Pennsylvania, and the National
Personnel Records Center (NPRC) in St. Louis, Missouri. Research at other repositories or with
other sources may also be required.

E.2.3.1. Documents obtained shall include information such as: types of operations
conducted on the property by DoD and other entities before and after DoD jurisdiction over the
property; locations of training areas; locations of ammunition storage areas and burial sites; who
used different areas within the property and what the areas were used for, areas of known or
suspected releases of DERP eligible CERCLA contamination for execution by the FUDS
Program, POL, and unsafe conditions. The records reviewed shall include reference to the
research locations and specific source location about where the material reviewed was located,
such as the Archive location, Record Group/Accession Number, Entries/Series, Box, and Folder
description for the records inspected at the National Archives. Records inspected for which no
relevant information was found shall be annotated to so state. Copies of property-related files
shall be archived and kept electronically with the property records.

E.2.3.2. If documents are obtained that are marked as containing national security
classified information, they must be handled in compliance with restrictions associated with
national security classified information, unless and until a determination is made by an
authorized USACE, Army or DoD Classification Authority that they should be declassified.
Only USACE personnel with the necessary security clearance will be allowed to view or
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maintain classified information, and no classified information will be included in the PA report.
If previously classified documents are discovered that have been declassified, then copies of
those documents will be marked as declassified and classified markings will be crossed through
or removed. The PA report may include declassified information as long as it is no longer subject
to restriction. Documents discovered that are marked as classified, but due to age or uncontrolled
availability appear to have been declassified or should be declassified, will be handled subject to
the procedures applicable to the classified marking and immediately submitted to a USACE
security official to determine if they may be or have been declassified.

E.2.3.3. If available, emergency response reports (e.g., Explosive Ordnance Disposal
[EOD] Incident Reports) shall be reviewed and discussed in the PA Report. At a minimum, this
compilation shall include a summary of historical reports obtained from the agency that
conducted the emergency response. This may include Active Component EOD, sheriff, State
Bomb Squad, or State Environmental Agency. Unofficial sources of emergency response
information such as newspaper accounts can also be considered.

E.2.4. Common Operations Report (COR). As an element of the review of available
information, the applicability of a series of Common Operations, Range Operations, and
Installation Reports compiled by the Environmental and Munitions Center of Expertise (EM CX)
will be considered. These reports reduce the need to perform redundant researches of these
operations and are supported by the technical manuals for the various time periods. Paragraph
E.5 of this Appendix discusses the availability on FUDS Docs of documents referenced in this
Appendix including the CORs. These reports provide a historically documented discussion of
how the military conducted operations such as vehicle maintenance, aircraft maintenance,
training ranges, and other operations of interest with potential for releases to the environment.
Certain Installation Reports also were developed for installation types, such as Ground Forces
Training installation, Army Airfields, Atlas missile sites, and other installations that were
numerous or had specific narrow missions. These Operations and Installation Reports provide
factual information to incorporate into the PAs when the property specific archival information
identifies which echelon of those operations was conducted on the FUDS installation. The CORs
do not establish that the operations occurred on a specific site or that a release occurred. They
must be used in conjunction with site-specific records. Cost savings can be realized by
incorporating the appropriate data from the series of Common Operations Reports for Range
Operations, Support Services, and Installation Reports in conjunction with the site-specific
information.

E.2.5. Regulatory History and Environmental Database Search.

E.2.5.1. The PA Report must include information on environmental studies,
investigations, or response actions being undertaken by non-DoD parties (current or past owners
and operators). In addition, State regulatory agencies and USEPA should be contacted to
determine if the property is subject to Resource Conservation and Recovery Act (RCRA) permits
and/or corrective actions or CERCLA enforcement or cleanups under other State or Federal laws,
or other types of permits or orders that concern waste management, such as an NPDES waste

! The reports are available on the Corps Internal FUDS Document System (FUDS Docs) under the non-project tab. Note that
some are CUI and may not be released without approval of the HQ Security Office.
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water discharge permit, an operating source air emissions permit under the Clean Air Act, or a
Toxic Substances Control Act spill response order. Previous environmental actions will be
considered by USACE in developing the subsequent recommendations and eligibility
determination of FUDS Projects at the property.

E.2.5.2. Companies that specialize in providing/compiling environmental databases and
site assessment information to parties involved in real estate transactions may provide assistance
in the development of the PA Report. If such services are used, the report should be considered
and relevant information summarized in the PA Report. Refer to 40 CFR Part 312 for
information on conducting searches. The report may include information from a number of
surrounding sites that may or may not be related to the FUDS. Information available from the
report should be evaluated with Counsel to determine if it is relevant to the analysis of the FUDS
property in the PA.

E.2.6. Historic Drawings, Topographic Maps, and Aerial Photographs. In addition to the
analysis of historic documents, available historic drawings, historic maps (including USGS 7.5-
minute topographical quadrangle maps), historic aerial photographs covering the property should
be obtained and analyzed. Analysis of these records is an essential tool in establishing past waste
management practices or range operations at a given property, especially in circumstances where
there is limited property-specific documentation. The interpretative process can reveal previously
unknown physical relationships concerning a property and its surroundings, show the
chronological development of property activities, identify previous cut/fill work, and provide
spatially corrected geographic data pinpointing waste storage, disposal units, or ranges, which
may have been imprecisely located on historic site plans. Historic aerial imagery can also
provide evidence that operations depicted on master plan maps did not occur. A trained analyst
with experience in evaluating industrial, commercial, or military facilities and their associated
waste management practices shall conduct the historical aerial photographic analysis.

E.2.6.1. Best efforts shall be utilized to acquire a representative selection of photographs
and/or maps at an appropriate scale to illustrate the operations being discussed. The
representative photographs and/or maps shall be analyzed, scanned, and geo-referenced and
incorporated into the Plates appendix of the PA Report. Legends should be included with each
photograph that note significant observations found. Copies of collected electronic files,
negatives, and/or prints shall be preserved at the end of the project in the project file in FUDS
Docs.

E.2.6.2. The number of photos will depend upon the size of the property, the scale of the
photographs, and the number of photographs that are available for purchase. Photograph analysis
ideally should include photos taken prior to, during, and after DoD jurisdiction, and during the
current timeframe. Dependent on past site activities, more frequent intervals for analysis may be
selected. Historic aerial photographs may be obtained from Army Geospatial Center-USACE,
USACE District Operations Divisions, National Aeronautics and Space Administration (NASA),
NARA in College Park, MD, as well as USGS, Defense Intelligence Agency (DIA), Natural
Resources Conservation Service (NRCS) (formerly the U.S. Soil Conservation Service [SCS]) —
U.S. Department of Agriculture (USDA), and regional and local sources such as college and
university private collections, historical societies, museums, libraries, and commercial sources
which provide aerial photographs to real estate developers. An effort to secure “leaf-free” aerial
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photographs will be made to allow for assessment of historical site conditions in the absence of
vegetative canopy.

E.2.7. Interviews. Interviews may provide supplemental and supporting historical
information regarding the FUDS Property for the Historical Property Summary section of the PA
Report. These will generally fall into two general categories: (i) interviews with those persons
that have firsthand knowledge of activities or operations at the property while it was under the
jurisdiction of the DoD and (ii) interviews with personnel familiar with the previous or
subsequent condition, such as current property owners or personnel from Federal, State or local
agencies that may provide information from their organization regarding the property and/or
vicinity.

E.2.7.1. The interview process should focus on individuals that worked at the installation
or facility during DoD operations. Retired DoD personnel that worked at the facility may be
identified and contacted by advertising in newspapers or periodicals aimed at the appropriate
retiree audience, with request for interviews via telephone calls. Current and past property
owners may be contacted by telephone. Historical societies, libraries, and local law enforcement
may have information that includes names of persons who are familiar with the subject property.

E.2.7.2. Interviews may need to be conducted with other sources such as local
municipalities; USGS; State Fish and Wildlife services; and local fire, police, or health
departments. Such sources may provide information on drinking water target populations,
historical presence of utilities such as sanitary sewers and/or septic systems, ground water and
surface water pathways, locations of sensitive environments, and types of hazardous substances
or pollutants or contaminants used or stored at the former installation.

E.2.7.3. The persons performing interviews shall have an understanding of the property
historical data and have questions prepared prior to the interview. The interview questions shall
be developed to address data gaps and/or information needs. The list of interview questions shall
be reviewed by the PM District prior to interviews being conducted. Care should be exercised to
evaluate the credibility of the interviewees. The interview process needs to establish what the
interviewee knows or personally observed, versus opinion or hearsay, the basis for their
knowledge, and the reliability of their recollection and the information they furnish. Questions
shall be designed to obtain factual responses and shall not be leading questions. Questions should
be included that are designed to gain an understanding of how the person being interviewed
obtained their knowledge of property activities. Information collected from such interviews
should be verified to determine whether it is consistent with historical evidence of the DoD
facility. The interviewers must also make a judgment call regarding the witness information; that
is, evaluate whether the interviewee’s memory of events is clear, or intermingled with other time
frames or other DoD facilities where the person was stationed, or even with post-service
vocation.

E.2.7.4. Interviews (via telephone and in person) should be fully documented in writing
for the project file, and uploaded to FUDS Docs for internal use only and marked as subject to
the Privacy Act, and the interviews will be summarized in an appendix to the PA Report. Among
the items to include in the interview record are: date and time of conversation; FUDS Property
name and number; names, affiliation, and telephone numbers or other contact information of
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both parties involved in the interview; purpose of the call and questions asked; transcript or at
minimum a detailed summary of the conversation and pertinent information obtained; action
items or follow up activities. The PA report will not include personally identifiable information,
including name, home address, phone number or other personal contact information of interview
subjects, but will include the position or role of the interview subject in relation to the property
and their employing agency or business, if the employer has or had a responsibility or mission
associated with the FUDS property.

E.2.8. Property Visit Preparation. Prior to a property visit, the majority of the Property
Historical Data/Archive File Search and review of Historic Aerial Photographs shall be
complete. This is essential in order to assemble and review sufficient information relative to
DoD and current or post owners/operators’ activities to prepare appropriate safety documents. In
addition, this permits the identification of areas of the property that require additional
research/investigation due to data gaps.

E.2.8.1. Prior to a property visit, a Site Safety and Health Plan (SSHP) or Accident
Prevention Plan (APP) with Activity Hazard Analyses (AHAs), must be written in accordance
with USACE guidance. The SSHP or APP/AHAS shall be prepared by a trained individual.

E.2.8.2. The property visit shall not be conducted without coordination with the property
owner, lessee, or manager having authority to grant permission to enter the property, although
special arrangements may not be necessary for property that is open to the public at the time of
the visit. A list of parcel addresses, current owner names, and telephone numbers for the parcels
that compose each property and necessitate a property visit shall be identified. The USACE PM
District shall contact the parcel owners and coordinate to obtain access. The USACE shall notify
the current property owner(s) and lead regulatory agency of the schedule for the property visit.
Sufficient notification shall be given such that a regulator or owner wanting to participate
in/attend the property visit may make arrangements.

E.2.9. Conducting the Property Visit.

E.2.9.1. The FUDS Property visit shall include a walkthrough of the property by qualified
environmental professionals who meet the requirements of applicable State and local standards
and practices relating to conducting a PA for the subject property. A USACE Ordnance and
Explosive Safety Specialist (OESS) or a contractor Unexploded Ordnance Safety Officer
(UXOSO0) is required to accompany the property visit team whenever explosive safety hazards
are known or suspected to be present. The OESS or the UXOSO will provide an Abbreviated
Site Safety and Health Plan (ASSHP) in accordance with EM 385-1-97. Areas of the property
that are unsafe or inaccessible need not be visited, and this will be documented in the description
of the site visit.

E.2.9.2. During the FUDS Property visit, locations of past uses, current uses, and current
conditions of the property should be identified when possible. Changes made to the property or
to former DoD structures by the current owner or former non-DoD owners or occupants shall be
discussed in the narrative of the PA Report. The Report shall document the presence of
buildings, their condition, current use, and whether they have been used by owners subsequent to
the property being under jurisdiction of the DoD. Physical evidence of munitions use (target
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remnants, ground scarring, etc.) or hazardous substance or pollutant or contaminant releases
(staining, residue, odor, free product, stressed vegetation, seeps, etc.) and whether it appears to
be current or historic, shall be documented. Also, signs of contaminant migration to/from areas
of concern shall be noted. Areas where maintenance and refueling operations were conducted on
the property shall be identified. Storage practices (underground tanks, drums) and disposal
practices shall be described to the extent possible. Areas where storage and disposal took place
(disposal areas, landfills, burn pits) shall be documented. The presence of underground and
aboveground storage tanks, condition, size, contents, and current use should be visually verified
where possible; note whether tanks were beneficially used by owners subsequent to DoD
jurisdiction, if known. Verify the presence of transformers both in use and no longer in use, their
condition, and if no longer in use, the date of discontinued use. Document transformers that have
been used by the property owners for future reference and discuss the condition. The location(s)
where transformers were formerly located and physical evidence of release from the transformer
shall be documented. Document if a utility system or support structure appears to remain intact
and the likely condition at the time of the property transfer, if possible.

E.2.9.3. Potential targets (people and resources that might be threatened by a release from
the property) and pathways shall be identified. The location of on-site wells, residences, schools,
and daycare facilities shall be documented. Locate areas where sensitive habitats, natural
resources or cultural resources (i.e., archaeological sites, cemeteries, or national historical
landmarks) are known or suspected to exist. Retain this information in the project file, however
the PA report should not include precise location information that would allow third parties to
find natural, cultural, or historic resources that could be removed. Note preferential pathways for
surface water runoff and the nearest surface water body. The use of Global Positioning System
(GPS) shall be utilized to record locations of tanks, transformers, wells, and structures, areas of
potential release of DERP eligible CERCLA contamination for execution by the FUDS Program
or POL, or other features of interest for use in creating property maps.

E.2.9.4. A summary of the FUDS Property visit shall be presented as an appendix to the
PA Report. The summary shall include photographs and a property map, which shows where the
photographs were taken and from which direction, and include a track line of the property visit
traverse. A written record shall be taken during the site visit to document findings and shall
support photo-documentation. The summary also shall include an index to the described feature
and a property map that shows the location of recorded GPS points. A representative set of
photographs will be included in an appendix to the PA report, with photos retained in the project
file and FUDS Docs.

E.2.10. Perimeter Survey.

E.2.10.1. A perimeter survey shall be conducted to document the conditions of
surrounding areas beyond the FUDS Property boundaries. The perimeter survey shall document
surrounding development, land uses (i.e., agricultural, residential, industrial, recreation, wildlife
conservation), sensitive environments, and potential overland migration pathways. Identify
private or public wells in the vicinity of the property, which can be used in the future to
determine groundwater flow and gradient or to evaluate potential sources for contaminant
migration. Visual inspection should also include the identification of seeps, wetland, and surface
water bodies.

E-8
FUDS Handbook e 2 December 2022



E.2.10.2. Obtain pertinent information through publicly available information sources if
surrounding properties may have caused a cross contamination into the FUDS Property or if the
FUDS Property may have caused a cross contamination to surrounding properties. Devote
particular attention to the following types of areas: vehicle maintenance shops, dry cleaners,
junk yards, chemical plants, refineries, industrial/manufacturing plants, gas stations, landfills,
and power plants. Obtain records relating to the uncontrolled release of DERP eligible CERCLA
contamination for execution by the FUDS Program and/or POL in past operations or activities
and summarize the relevant information in the PA report.

E.2.11. Public Involvement. There is no requirement for public review and comment on
the PA report. If a DoD release is identified that requires further action a notice of the release
will be provided by the PM District to EPA, the State environmental regulator, and local and/or
tribal officials, as appropriate. If no PRPs have been identified for the area of concern and it is
determined that a removal action is necessary, the community relations requirements of the NCP
and DoD policy will be completed. Affected landowners will be informed, and information may
be provided to the public at a local repository. Such measures have the goal of raising awareness
of potential risks or hazards and preventing or altering behavior that may increase risk or hazard
to those who do use or may use the property. Records of public outreach activities and regulatory
notices will be retained in the project file but need not be included in the PA report.

E.3. PA Report Format for FUDS. The PA Report presents the findings and facts based on
research and visual inspection of the property. The PA Report shall include a list of references
which includes documents and information used in the preparation of the report. The PA report
shall appropriately cite source references as used throughout the document. The scale of the
narrative shall be commensurate with the findings of the research to support the PA. As
appropriate, some sections may be addressed as “Not Applicable” or with statements such as
“research findings do not support operations of this nature took place on the property” or “the
presence of such items is not supported”. PAs for FUDS Properties will utilize the following
format and include specific topics specified below, in addition to the contents of a typical
CERCLA PA. Worksheet E-1 is to be used by the PM District to ensure the completeness of the
PA and in development of project recommendations for FUDS but is not to be included in the
PA Report or the INPR. This worksheet will be submitted to the EM CX separately with the PA
Report or INPR to support QA review of the project recommendations.

Executive Summary. Present a summary of the findings of the research and property
inspection conducted during the preparation of the PA. Include a brief history of the property
ownership, use, and the locations of sources of DERP eligible CERCLA contamination for
execution by the FUDS Program and/or POL at the property that has resulted in a release or a
threat of a release to the environment. Former and present Underground Storage Tank (USTs) or
Aboveground Storage Tanks (ASTs) and locations should be identified. The summary shall
specifically identify hazards as they relate to former DoD use at the property. The Executive
Summary shall include sufficient detail for understanding by an uninformed third party and to
support INPR project recommendations.

Section 1: Introduction Include the following opening sentence: “Under the authority of
the Defense Environmental Restoration Program (10 USC §§2700 et seq.), and its policies and
procedures relating to Formerly Used Defense Sites (DERP-FUDS), including the DERP
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Manual, and Engineering Regulation 200-3-1, Environmental Quality, Formerly Used Defense
Sites (FUDS) Program Regulation, [District’s name] conducted a Preliminary Assessment at
[property name and number recorded in FUDSMIS] in [location including the city, County, and
State].”

Briefly summarize the scope of the PA that was conducted and limiting factors (e.g., only
non-munitions issues were assessed, because an Archives Search Report (ASR) had already been
published, access to a portion of the property was denied by the owner, etc.).

Section 2: Property Description, Acreage, and Land Use. There shall be a valid signed
Findings and Determination of Eligibility (FDE) for FUDS Properties where a PA is being
conducted. Discuss the acquisition, disposal, and jurisdiction identified in the FDE indicating
property eligibility for the FUDS Program.

Identify the type of property and years of operation. Describe its physical characteristics
(e.g., dimensions, size, structures, buildings, borders, drainage patterns) and setting (e.g.,
topography, local land uses). Include property location and property layout maps, a USGS
7.5-minute base map (full size color) with a 4-mile radius (1:24,000 scale), and a drawing or map
that illustrates 15-mile surface water pathway. On the maps, identify the surface water drainage
route; nearest well, intake, and residence; and wetlands and other sensitive environments.
Include discussion of these features, where appropriate, in the text of the PA Report, and provide
reference to the appropriate figure. Include a drafted property sketch showing the features on and
around the property.

Indicate source areas on the property sketch. Describe in the text past response actions
such as removals, investigations or remedial actions, whether conducted by facility operators or
regulatory authorities, and whether or not there was regulatory oversight/agreement. Include
copy of closure letters, if applicable.

Describe past regulatory activities including permits, violations, and inspections by local,
State, or Federal authorities.

Section 2.1: Location. Describe the geographic location of the property. Include
latitude/longitude and/or Universal Transverse Mercator (UTM) coordinates and/or principal
meridian, township, range and section information, USEPA Region, and Congressional district.
Provide orientation with respect to nearest town and/or major road. A vicinity map shall be
included. If a boundary map is not available for the property then one should be developed
during the PA. Refer to Chapter 7 for Electronic Submission of Project Documents and Data.

Section 2.2: FUDS Eligible Property. Present the Findings and Determination of
Eligibility for the property and date of Division approval. Describe the FUDS Property
boundaries and note discrepancies among prior investigations and historical documents retrieved
from the archival locations researched. Describe and confirm the FUDS Property acreage.
Present information on adjacent acreage contiguous with the eligible property that research
shows as impacted by the FUDS or that may have impacted the FUDS Property. Describe areas
that lie beyond the FUDS-eligible property. This includes acreage that is known or reasonably
likely to have been part of a safety fan or buffer zone based on historic documents and expert
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analysis. If research identified non-contiguous properties once associated with the subject FUDS
Property, present these findings and whether or not this potentially eligible property has already
been identified in FUDSMIS.

The PM District must recognize that real property research conducted for the FDE was
focused to the limited definition of property eligibility based on jurisdiction and the date of
release from DoD jurisdiction being prior to 17 October 1986. Previous record searches may not
have been focused to provide information regarding land use prior to or subsequent to DoD
jurisdiction. Therefore, additional research and information regarding these potential data gaps is
warranted during the PA to support a USACE project recommendation in the INPR. At a
minimum, a historical layout of the installation with buildings identified at the time of DoD
jurisdiction shall be included. This drawing or portions thereof should be used throughout the PA
when discussing DoD operations. Non-DoD operations should be shown independently on a
current map or overlain on the DoD map to put the operations into context with the locations of
former DoD operations.

Section 2.3. Previous Investigations. Prior USACE investigations that may have been
conducted on the subject property are summarized in this section. In addition to USACE
investigations, some properties may have had previous studies conducted by others (e.g. USAF,
USEPA, State regulator, current owner, etc.). It is important to understand the purpose of these
previous studies or interpretative reports, who wrote them and when. Written statements from
interpretive reports related to military sources as the cause of contamination need to be validated
prior to reporting it as a “fact” in the PA. For example, a report that alleges TCE use by the
Army while technical manuals and other doctrine call for another solvent should not be reported
without a caveat that the statement is unsupported or even contradicted by military documents.

Existing sample data can be used to evaluate the potential for a release (e.g., soil,
groundwater, surface water, tank/drum contents, magnetometer survey). Present existing sample
data collected during routine monitoring, from prior investigation(s), or because of a release (i.e.,
sample data for soil, groundwater, surface water, tank/drum contents). Documentation from a
previous spill and knowledge of the fate and transport of the constituents comprising DERP
eligible CERCLA contamination for execution by the FUDS Program and/or POL, and geology
underlying the property, may be used to evaluate the extent of environmental impact of a release
and the continued threat of release. Describe how these previous investigations and operations
were regulated and by what agencies. Describe how these results correlate to the areas identified
by historic research to eliminate from further consideration those properties that pose little or no
threat to public health or the environment, determine if there is potential need for removal action,
or set priorities for Site Inspections.

Section 2.4: Physical Property Characteristics. Describe information regarding general
property topography, terrain features, slope, and climatic data. Present a discussion of regional
geology and hydrogeology as it relates to fate and transport of potential chemicals of concern.

Section 2.5: Potentially affected human population. Identify on-site workers population
and populations within some appropriate radius of the site.
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Section 2.6: Potentially affected sensitive environments. Identify threatened and
endangered species and sensitive environments (defined in 40 CFR Part 300, Appendix A, Table
4-23). Identify places of historical significance (e.g., archaeological sites, cemeteries, national
historical landmarks).

Section 3: Historical Property Summary. Include as a narrative, but also include a
tabulated timeline with dates, the history of the property ownership and operations by all parties.

Section 3.1: Chronological Property Summary. Provide a general history of the property
over entire life of property, regardless of ownership. Summarize the chronology of uses focusing
on chemicals or operations with the potential for causing environmental releases, e.g. agricultural
perchlorate containing fertilizer application, manufacturing processes and maintenance
operations. When potential releases are identified that may be attributed to the operations of
entities other than DoD, the PA shall identify the entity and source including potential sources
outside of the FUDS Property. Describe adjacent land use and include a statement of reasonably
anticipated future land use changes of the FUDS Property and immediate vicinity. If it can be
reliably determined, describe the condition of buildings, structures, and appurtenances when
released from DoD jurisdiction, and current condition, if present.

The chronology will include the date when the property came under the ownership, lease,
or possession of the United States and under the Jurisdiction of the DoD. List DoD commands
and missions that used the property. Likewise, state when the property ceased to be under DoD
jurisdiction and when disposed. Describe the transfer documents and related transactions,
including if structures and utilities were conveyed in useful condition, if the terms of the transfer
addressed post-transfer restoration, and/or if other parties assumed responsibility for the
condition of the property or accepted it in “as is” condition. Records from these transfers will be
included in the project file and placed on FUDS Docs, including all deeds, contracts for sale,
appraisals, and negotiation documents.

Confirm that the terms of a property transfer document or other legal agreements that
establish use restrictions or assign restoration responsibility to a party other than the DoD have
been considered. Other legal agreements include but are not limited to Contracts for Deed,
Purchase/Sales Agreements, Leases or Lease terminations, or official correspondence that may
include terms to be considered. If there has been an assumption of responsibility by another
party, USACE will summarize these actions in the PA report. Separately from the PA, and in
support of the INPR, the USACE must determine if the identified party is financially solvent.
These evaluations require the assistance of the Office of Counsel, and as such may indicate PRP
considerations for the INPR. Refer to paragraph 7.9 for further guidance on assessing the transfer
of responsibility from DoD to another party.

State if, when, and where Government-Owned, Contractor Operated (GOCO) operations
or Contractor-Owned, Contractor Operated (COCO) operations were conducted on the property.
Refer to Chapter 5 for GOCO and COCO PRP considerations. If GOCO operations are identified
at a property, include Operating Contract(s) found during research in the project file and place it
on FUDS Docs. The GOCO operations may have occurred while under DoD or a non-DoD
agency’s jurisdiction, such as the Defense Plant Corporation (aka, Government Property Holding
Corporations) or under GSA leases. Projects associated with operations while the DoD had
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jurisdiction over the property may be FUDS eligible, while operations during other periods are
not. This should not be confused with DoD Contracts for end items where the property was or
became a Contractor-Owned, Contractor Operated (COCO). Projects associated with a COCO
operational period when the property was not under DoD jurisdiction are not FUDS eligible.
These distinctions must be clearly and accurately described in the PA report as they affect the
potential project type and eligibility.

Section 3.2: Military Operations. Provide a description of military operations that were
conducted on the property by logical functional basis or geographical area. Include the chemicals
and related materials used in operations as specified by the applicable military doctrine as well as
the method of application, when available. Describe the documented disposal practice and cite
the supporting basis. Use terminology used in the documents and if the military terminology
definition differs from civilian use or has changed over time, include a definition from a military
dictionary. Use technical terminology as it appears in the documents, e.g. “chemically clean”, is
a condition of metal and should not be restated as a process such as “cleaned chemically”. Make
a clear distinction between military operations performed by active duty service members and
operations performed by contractors or other non-DoD parties.

In order to ensure a complete assessment of the military operations on an installation, a
thorough review of the site-specific facilities must be conducted. The review shall include
installation maps showing buildings and operational areas, reports of excess with inventory of
facilities, appraisal reports describing the conditions of the installation and other historical
documents to identify the site-specific installation facilities that are strongly associated with
specific operations. These should be screened against period documents that list the broad
spectrum of potential facilities. Paragraph E.5 of this Appendix discusses the availability on
FUDS Docs of documents referenced in this Appendix. Utilizing the appropriate
regulation/guidance in conjunction with site-specific information can help ensure the operations
are identified and evaluated.

Operations are grouped by the Facility Class (below) from AR 415-28%
100 Series - Operational and Training Facilities

200 Series - Maintenance and Production Facilities

300 Series - Research, Development, Test, and Evaluation

400 Series - Supply Facilities

500 Series - Hospital and Medical Facilities

600 Series - Administrative Facilities

700 Series - Housing and Community Facilities

800 Series - Utilities and Ground Improvement

2 For example, AR 415-28 complies with the Office of the Secretary of Defense (OSD) classifications for
uniformity among the Armed Services and for the purpose of FUDS can be used to assess US Army, Air Force,
Navy, and Marine installations. The Facility Classes and Category Codes were adopted shortly after WWII and have
evolved with changes in military tactics and equipment. WWII installations were developed under earlier but similar
guidance.
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900 Series - Real Estate

In each Facility Class, identify the applicable site-specific facilities and describe the
operations related in terms of potential hazard. In addition to property-specific information
gathered from archives and other repositories, information from the applicable Range, Support
Service, and Installation Common Operation Reports or other references shall be used. If needed,
the specific Table of Organization and Equipment (TO&Es), Field Manuals (FMs), Technical
Manuals (TMs) or other documents should be collected, utilized and cited. Citations shall be to
the specific page number and/or paragraph in the documents or creditable interview that support
statements in the PA. They shall be included as footnotes or endnotes. A general bibliography of
the references used to prepare the PA is not sufficient. A copy of the supporting documents shall
be collected in their entirety, provided to USACE in hard copy or electronic format per the scope
of work requirements, and retained in the project file and in FUDS Docs. The documents shall be
available to the EM CX reviewers if requested in support of the review package or posted on
FUDS Docs. If only document excerpts are copied in FUDS Docs and cited or quoted in the
report, they must be sufficient to understand that it was used in context and is applicable to the
site operations and specific property. If the reference is a book or article subject to current
copyright protection, permission should be sought to copy the reference in full for use by
USACE only, or at a minimum, a substantial enough portion of the document to fully understand
the discussion and evaluate its credibility and references on which it is based.

Section 3.2.1: Operations Involving Military Munitions. Summarize activities involving
conventional munitions and Chemical Warfare Materiel (CWM) including storage areas, range
and ordnance use areas, munitions types, clearance efforts, incidents, etc. Specify munitions used
and their chemical constituents (i.e., MC). Section 4 of the PA Report, “Evaluation of Munitions
(including MC and CWM),” may be referenced as appropriate for this description. Describe
treatment, storage, and disposal management practices applicable to the property. Identify range-
related materials, (e.g., polycyclic aromatic hydrocarbons from skeet fragments). Summarize
clearance or de-dudding activities conducted on the property. Describe the presence of residual
explosive and toxic materials on the property, and encumbrances or use restrictions (or without
restrictions) included in the deed and/or sales agreement of the property. In addition to property-
specific information gathered from archives and other repositories, applicable technical manuals
are to be utilized and referenced.

Section 3.2.2: Operations Involving CERCLA Hazardous Substances or Pollutants or
Contaminants and/or POL. Describe DoD and/or contractor operations and activities during DoD
jurisdiction of the property that may have caused releases of CERCLA hazardous substances or
pollutants or contaminants and/or POL to the environment. Also, describe operations and
activities that occurred on the property prior to it being under the jurisdiction of DoD and
afterward. The PA narrative should focus both on DoD and non-DoD use of the property. For
each operation, describe the types and quantities of chemicals used, handling and storage
procedures, and specific uses.

Describe disposal of wastes and by-products from each operation. Provide information on
waste recycling programs and how they were conducted. Document the presence of underground
and aboveground storage tanks, condition, size, history of contents, and current use. Describe the
details of chemical records obtained during records research or interviews and identify missing
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information or data gaps. Describe prior known or confirmed spills and how they were
addressed, the type of response action, and the type of oversight and documentation. Do not
include speculative statements regarding potential releases. Avoid statements such as “common
practice was to dispose of chemicals to the ground” unless such a practice was established and
documented specific to the property being examined.

Identify military operational areas that may have been used by subsequent owners of the
property, or other areas where non-DoD issues may arise. When evaluating past operations and
associated storage, handling, and disposal practices, include factual information only and avoid
speculation. Retain in the project file and FUDS Docs documentation from archival records to
back up information obtained from other sources. Citation to the supporting document shall be
included after the stated information. Develop tables that show buildings with present building
numbers, DoD listed building numbers, past and present uses of buildings and operations. Tables
should be as simple or complex as necessary to document uses before, during, and after the
property was under DoD jurisdiction.

Section 3.3: Map Analysis. Present discussion of plans and drawings acquired during
archival research. Include ranges, storage areas, disposal areas, training areas, features related to
DERP eligible CERCLA contamination for execution by the FUDS Program and/or POL, and
other potential features of interest.

Section 3.4: Aerial Photographic Interpretation. Photographs at an appropriate scale to
illustrate the operations of the property shall be acquired, geo-referenced, analyzed, and
incorporated into the Report Plates appendix of the PA Report. Legends shall be included with
each photograph that note areas of interest found. The analysis is summarized and narrative
presented in a logical manner (e.g., by year, by area of interest, etc.). Aerial interpretation must
be reported carefully based on what can actually be identified on the photograph. For example, a
dark area of soil may be noted but should not be called a stain unless corroborated by other
evidence that can rule out that the area is not a change in soil type, a naturally wet area, or other
non-hazardous condition.

Section 4: Evaluation of Munitions (Including MC and CWM). In Sections 4.1 through
4.3 of the PA Report, describe the process of evaluation and general summary
evaluation/interpretation of operations involving military munitions and CWM (i.e., ranges,
munitions treatment areas, maneuver areas, burial pits or disposal areas, production areas,
storage or transfer points, CWM training areas, CWM research and development facilities) based
on archival records, emergency response reports, property inspections, aerial photographs, and
interviews. Based on the operations and activities that occurred on the subject FUDS Property
and the time frame of when the property was under DoD jurisdiction, a list of munition Areas of
Interests (AOI) and their associated munitions items and CWM items historically existing on the
property should be created. In addition to the list of specific munitions items (e.g., Grenade,
Hand, Fragmentation, Mk II; Grenade, Hand, Fragmentation, Mk ITAI; Chemical ID, Toxic Gas
Set, M1) that historically were present on the property, the chemical constituents of those
particular munitions shall be identified and included. The relative quantities of the various MC in
munitions items should also be identified. These descriptions shall be developed from munitions
data relevant to the period of the military operations. The source of the MC data shall be cited as
part of that table (e.g., TM 9-1900, Ammunition, General, 1945).
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Geographic Information System (GIS) maps, including acreage, shall be required to
support the PA text for areas where operations involving military munitions took place. A GIS
polygon depicting the extent of the property boundary as determined by the FDE shall be
submitted to the HQ FUDS GIS POC for incorporation into the FUDS Public GIS. Revisions
resulting from changes or corrections shall also be sent to the HQ FUDS GIS POC in order to
ensure the FUDS Public GIS accurately reflects current boundaries. Also, refer to paragraph
7.5.4.1.5 for a discussion of geospatial data management requirements and to Appendix B for
GIS requirements during the INPR.

Munitions Constituents (MC) are defined as materials originating from unexploded
ordnance, discarded military munitions, or other military munitions, including explosive and
non-explosive materials, and emission, degradation, or breakdown elements of such ordnance or
munitions (10 USC 2710(e)(3)). Make no speculation on the current presence of military
munitions on the property. If there is no evidence or indication that military munitions may be
present on the property, the narrative shall so state. Inclusion in this section is relative to the
munitions type and shall include description and use of the area of interest prior to, during, and
post DoD operation. The information shall be used to identify appropriate projects for the FUDS
Program in the INPR.

Section 4.1: Evaluation of Conventional Military Munitions. Provide a summary
evaluation of conventional military munitions use, storage, and disposal, or where potential
hazards may exist based on records research, property visit, aerial photograph interpretation, and
interviews. Identify areas that require additional research/investigation due to data gaps. If there
is no evidence or indication of munitions-related hazards, the narrative shall so state.

Section 4.2: Evaluation of CWM. Provide a summary evaluation of CWM use, storage,
and disposal, or where potential hazards may exist based on records research, property visit,
aerial photograph interpretation, and interviews. Identify areas that require additional
research/investigation due to data gaps. If there is no evidence or indication of CWM presence,
the narrative shall so state.

Section 4.3: Evaluation of MC. Provide a detailed evaluation of the potential for MC to
be present on the property based on records research, property visit, aerial photograph
interpretation, and interviews. The purpose of the evaluation is to provide USACE site-specific
defendable information on which MC should be included for future response actions, if needed.
The MC evaluation is to be well reasoned and not simply a listing of MC in the munitions. Using
the known site-specific munitions, evaluate the composition of the primer, tracer, booster,
igniter, and filler mixes, and similar materials. Evaluate the quantity and use of the MC in the
munitions component (i.e., primer, delay, booster, casing, projectile, etc.) with consideration of
how the munitions were designed to function. The proper functioning of munitions can affect the
distribution MC, and the potential location of non-functioning rounds (duds). Include evaluation
of incidental, non-munitions-related contaminants (e.g., PAHs from a former skeet range or
decontamination agents at CW decontamination demonstration area) in this section of the PA
report. Identify areas that require additional research or investigation due to data gaps. If there is
no evidence or indication of a release of MC, the narrative shall so state.
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Section 4.4: Evaluation of Non-Military Munitions. This section should only be used if
there is evidence of non-military munitions on the property. For example, if a local law
enforcement agency operates or uses a small arms range on the FUDS, information regarding the
size, location, and type of range should be provided in this section. Information regarding the
transfer of the range location from the DoD may be presented in this section where applicable.

Section 5: Evaluation of CERCLA Hazardous Substances or Pollutants or Contaminants.
The purpose of this section is to present an evaluation of potential releases for USACE to base
future INPR HTRW project recommendations. In this section of the PA Report, include the
evaluation of DoD and non-DoD operations on the property focused on the release of CERCLA
hazardous substances or pollutants or contaminants supported by documentation or other factual
evidence. Clear presentation and distinction of chemicals, operations, and operational locations
of DoD and non-DoD entities must be made. This comparison shall be done on a building-by-
building or area-by-area basis as appropriate, but clearly allowing for compare and contrast of
the DoD chemicals and operations and the non-DoD chemicals and operations.

For each DoD and non-DoD party, provide a summary evaluation of the chemicals and
related materials used, stored, and disposed, or released based on the records research, property
visit, aerial photograph interpretation, and interviews. Identify specific locations where there is
evidence of a release of a hazardous substance or pollutant or contaminant, and whether it is
attributable to DoD or non-DoD actions. If there are information gaps regarding DoD or non-
DoD operations on the property, state this in the narrative to facilitate later research, if needed. If
there is no evidence or indication of hazardous substance or pollutant or contaminant release by
any party, the narrative shall so state. Present facts leading to these conclusions.

Provide a description of surrounding land use and operations outside the property
boundary relative to potential for contaminant migration onto the FUDS Property.

Identify areas that require additional research/investigation due to data gaps.

Section 6: Evaluation of Containerized Petroleum, Oil, and Lubricants (POL). The
purpose of this section is to present an evaluation of potential releases for USACE to base future
INPR CON/HTRW project recommendations. In the following section of the PA Report, include
findings and associated locations based upon research performed to support the PA. Inclusion in
this section is relative to the container type (storage tanks, underground and above-ground) and
contents. Include information relative to the timeframe of use(s) and whether they are associated
with DoD activities. Also, include tank spill data that may be available. Provide tank registration
information, if available. Include a description of the location and attempt to determine if the
containers were beneficially reused by another party subsequent to property transfer from DoD.
In addition, discuss if these structures were part of a system that was conveyed as a useful fixture
with the property when transferred by DoD (e.g., as part of a functioning fuel system, or as a
component of a functioning power system, whether used or not). Provide maps to show
locations. Discuss observations made during the property visit and condition of the containers (if
known).

Section 7: Evaluation of Former DoD Structures. Review BD/DR eligibility criteria in
Chapter 3 prior to performing this evaluation. In the following section of the PA Report, include
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the evaluation of former DoD structures that may remain on the property based upon research
performed to support the PA. Provide an evaluation of former DoD buildings, structures, or
debris that pose safety hazards. Describe the hazard(s) presented. Since lack of maintenance or
repair of buildings by owners subsequent to DoD jurisdiction may affect project eligibility,
discuss the condition of buildings at the time of sale or transfer from DoD. This is often noted in
the disposal agency appraisal report done for property during preparation for sale. Provide a
narrative discussion of the information required per Appendix B to assess BD/DR Project
eligibility in the INPR. Provide maps to show locations.

Section 8: Pathway and Environmental Hazard Assessment. In the previous sections,
waste characteristics and the likelihood for release were presented. If there is evidence of a
release or potential release, an analysis of whether there are potential threats to public health
from DERP eligible CERCLA contamination for execution by the FUDS Program and/or POL is
presented on a media (pathway) specific basis as described in the following sections. Physical
characteristics of the property and surrounding areas, potential waste characteristics and
proximity/characteristics of potential targets (i.e., people and resources that might be threatened
by a release from the property) are combined to draw conclusions regarding threats, or lack
thereof. If there is no evidence to suggest a likelihood of release of DERP eligible CERCLA
contamination for execution by the FUDS Program and/or POL, this section of the PA Report is
addressed as “no evidence of a release or threat of release to the environment”.

Section 8.1: Ground Water Pathway

Section 8.1.1: Hydrogeologic Setting. Describe the local geologic and hydrogeologic
characteristics (stratigraphy, formations, aquifers, flow, depth, and permeability). For
groundwater, identify depths to the various aquifers on the property and within a 4-mile radius of
the property using available data. A conceptual geologic cross section may be included in the
Report Plates appendix of the PA Report.

Section 8.1.2: Ground Water Targets. Identify human, environmental (e.g., livestock,
fish farms), and physical (e.g., springs) targets that use groundwater on the property and within a
4-mile radius. Discuss drinking water supply systems and the number of people they serve.
Information relative to registered wells may be obtained from State, County, or Local
Government. Information on numbers served by the public water supply may be obtained
through the local utility. Provide a map of water supply wells within a four-mile radius; identify
number of people served by wells onsite, within 0.25 miles, between 0.25 and 0.5 miles, between
0.5 and 1 mile, between 1 and 2 miles, between 2 and 3 miles, and between 3 and 4 miles.

Section 8.1.3: Ground Water Conclusions. Present conclusions regarding whether there
is evidence of a release of DERP eligible CERCLA contamination for execution by the FUDS
Program and/or POL from the property to groundwater and justify the conclusions. Discuss in
terms of probable nature of the release, waste characteristics, as well as in
geologic/hydrogeologic characteristics that contribute to the conclusions.

Section 8.2: Surface Water Pathway. Surface waters include streams and rivers, lakes,
coastal tidal waters, and oceans. Ditches qualify as surface water if they perennially flow into
other surface water, or if they occur in arid or semi-arid areas (less than 20 inches of mean
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annual precipitation). It is not necessary to evaluate the surface water pathway if there are no
surface water bodies identified within 2 miles of the property. Sufficient justification for not
evaluating the pathway must be presented in the PA Report.

Section 8.2.1: Hydrologic Setting. Describe drainage patterns on and off the property. If
the property has been reworked, include past drainage patterns. Describe surface water features
on the property and downstream migration patterns; include flow rates when known. Identify
surface water bodies within 15 miles downstream of the property and describe the distance of
each segment. Note if there are no surface water bodies within 2 miles of the property.

Section 8.2.2: Surface Water Targets. Obtain surface water use and drinking water target
population information. Determine if the community is served by a centralized water system
(public or private water distribution company), private wells or surface water intakes, or a
combination. Identify locations of surface water intakes and target populations. Identify human
(including food chain), environmental (e.g. wetlands, sensitive aquatic environments), and
physical (e.g., surface water intakes) surface water targets on the property and within 15 miles
downstream.

Section 8.2.3: Surface Water Conclusions. Present conclusions regarding whether there
is evidence of a release of DERP eligible CERCLA contamination for execution by the FUDS
Program and/or POL from the property to surface water and justify the conclusions. Describe
probable nature of the release, waste characteristics, and hydrologic characteristics that
contribute to the conclusions.

Section 8.3: Soil Exposure and Air Pathways. This section of the PA Report evaluates
potential exposure to contaminated soil, but it is not limited to soils context alone. Direct contact
with DERP eligible CERCLA contamination for execution by the FUDS Program and/or POL is
evaluated in this section, as well as potential exposure to indoor vapors arising from soil, soil
gas, or groundwater underlying existing structures.

Section 8.3.1: Physical Conditions. Present information regarding soil types, location of
soil types on property, and depth of soil types. Provide information regarding soil infiltration
rates. This information is used to determine the possible depth of ordnance contamination.

Describe those factors that would enable or prohibit direct exposure to DERP eligible
CERCLA contamination for execution by the FUDS Program and/or POL, in soil and migration
of soil via wind, such as relative amount of soil covered by buildings or pavement, degree and
type of vegetation, and erodibility of soil.

Section 8.3.2: Soil and Air Targets. Identify the resident population, workers, and other
people that reside or work on or within 200 feet of the property. Identify resident populations
that reside between 200 feet and one mile of the property. Identify terrestrial sensitive
environments that exist on or within 200 feet of the property. Identify schools and daycares on or
within 200 feet of the property. Identify transient populations that may contact the property.
Identify those persons (e.g., recreators or building occupants) and/or animals that could come
into direct contact with ordnance items, soil, or other potentially contaminated material on the
property, or be exposed to windblown soil or indoor vapors.
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Section 8.3.3: Soil Exposure and Air Pathway Conclusions. Present conclusions
regarding whether there is evidence of a release of DERP eligible CERCLA contamination for
execution by the FUDS Program and/or POL from the property to soil and/or the air pathway and
justify the conclusions.

Section 9: Summary and Conclusions. This section is to summarize the findings of the
PA. It shall specifically identify each area on the property where a hazard or potential hazard
exists. For those areas, the source of the hazard (DoD or other entity) shall be identified as well
as specific information about the hazard. The absence of particular types of hazards that were
evaluated shall also be listed with a brief description of the basis for reaching that conclusion.
These findings shall provide an initial focus for USACE in making closeout or project
recommendations in the INPR.

Section 9.1: Significant Areas of Interest. Present areas of interest identified during the
investigation. Discuss and describe areas (both geographical and categorical) that may warrant
no further action. Provide a narrative justification with references to appropriate findings of the
PA.

Section 9.2: Summary of Conclusions as Related to Potential Hazards. In the subparts of
this section of the PA Report, identify and describe whether there have been releases or there are
threatened releases in specific areas, if so the nature of the release or threatened release, and
whether there is a threat to human health or the environment with respect to DERP eligible
CERCLA contamination for execution by the FUDS Program and/or POL, or former DoD
structures that potentially remain at the property. Explain the rationale for their identification
here. Although this section will not specify FUDS Projects, it will be clear to identify
relationship of the hazards and associated releases at specific areas and the proximity or
relationship to DoD and/or other parties’ operations that took place on the property. Statements
regarding liability or responsibility for particular releases must be avoided. The information
contained in this section shall directly support the determination of projects for execution by the
FUDS Program as proposed in the INPR, which is prepared by the USACE for the property.

Section 9.2.1: Munitions (including MC and CWM). Provide a narrative discussion of
the information related to historic munitions use and types of munitions, including both DoD and
non-DoD users at the property. This information will be used by USACE to assess MMRP and
PRP/MMRP Project eligibility in the INPR.

Section 9.2.2: CERCLA Hazardous Substances or Pollutants or Contaminants. Provide a
narrative discussion of the information related to historic use and locations of CERCLA
hazardous substances or pollutants or contaminants, including both DoD and non-DoD users at
the property. This information will be used by USACE to assess HTRW and PRP/HTRW Project
eligibility in the INPR.

Section 9.2.3: Containerized Petroleum, Oil, or Lubricants. Provide a narrative
discussion of the information related to historic use and locations of containerized POL at the
property, including both DoD and non-DoD users. This information will be used by USACE to
assess CON/HTRW Project eligibility in the INPR.
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Section 9.2.4: Former DoD Structures. Provide a narrative discussion of the information
related to historic use and locations of former DoD structures remaining at the property. This
information will be used by USACE to assess BD/DR Project eligibility in the INPR.

Section 9.2.5: Other Non-DoD Operations. This section of the PA Report is to identify
and summarize uses of the property prior to and subsequent to DoD jurisdiction by other parties.
When potential releases or explosive hazards are identified that may be attributed to the
operations of entities other than DoD, this section shall summarize these potential sources and
associated hazards.

E.4. PA Report Appendices. The appendices below shall be included in each PA Report.
However, not all appendices will include content and will be marked “NOT USED”. Appendices
shall be referenced in the appropriate sections of the PA report. Reference documents that are
discussed in the report and the appendices will be included in FUDS Docs in full, subject to
permission for copyrighted materials. The appendices will describe the relevant portions of the
supporting documents that were used in the preparation of the PA report. Contractor work plans
will not be included in the PA report but will be included in the project file and in FUDS Docs.

Appendix A: Reference Sources and Records Reviewed. List persons and organizations
contacted and the details of the scope of research completed at each repository, including
research conducted that provided no useful information. This allows for assessment of research
completed and for later verification if additional research is required prior to the start of an SI or
if a property is being reopened. The records reviewed must include the research locations and
specific information about where the material reviewed was located. This information is to
include the records holding location, explicit Record Group/Accession Number, Entries/Series,
Box, and Folder description for items at the National Archives.

Appendix B: References. Provide a bibliography of those source documents in which
information was retrieved for the preparation of the PA Report, with appropriate citations
throughout the main body of the PA.

Appendix C: Abbreviations, Acronyms, and Brevity Codes. Provide a listing and
explanation of Abbreviations, Acronyms, and Brevity Codes used in the PA Report.

Appendix D: Glossary. Present definitions of terms unique to the PA Report.

Appendix E: Still Photography References. Provide a bibliography of still photographs
from which information was retrieved for the preparation of the PA Report. In addition to the
bibliography listing, include the actual photograph if it is especially helpful to an understanding
of the property and/or operations on it over the years.

Appendix F: Maps/Drawings References. Provide a bibliography of historical
maps/drawings from which information was retrieved for the preparation of the PA Report and
those that were analyzed and summarized in the report. In addition to the bibliography listing,
include the actual map/drawing if it is especially helpful to an understanding of the property
and/or operations on it over the years. At a minimum, a historical general layout drawing of the
installation with buildings identified at the time of DoD jurisdiction shall be included. The
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drawings of key buildings relevant to described releases should be included. Non-DoD
operations should be shown independently on a current map or overlain on the DoD map to put
the operations into context with the locations of former DoD operations.

Appendix G: Interviews. Provide a summary of the information obtained from
interviews. This should include using a separate individual Telephone or Verbal Conversation
Record for each interview. The PA report will not include personally identifiable information,
including name, home address, phone number or other personal contact information of interview
subjects, but will include the position or role of the interview subject in relation to the property
and their employing agency or business if the employer has or had a responsibility or mission
associated with the FUDS property. A detailed summary or transcript of the interview with
personal information will be included in the project file in FUDS Docs but will be marked as
subject to the Privacy Act and not available for release other than as allowed by law.

Appendix H: Property Visit Report. Provide a summary of the information recorded
during the property inspection. Include information described in the Property Visit section of this
SOW.

Appendix I: Property Visit Photographs. Representative color photographs of the areas
visited during the property inspection are included with a description of what the photo is,
direction facing, location, date, and photographer. Include a map/plate with photo numbers and
an arrow originating in the location where the photo was taken and pointing in the direction in
which the photo was taken. Photos will be included in the project file and in FUDS Docs.

Appendix J: Report Plates. At a minimum, provide the following plates: (1) a property
vicinity map and boundaries abstracted from historical drawings/documents; (ii) drawings of
features of interest as required; (ii1) present current land usage/ownership; (iv) selected aerial
photographs; and (v) range/target area drawings defining firing fan. Drawings and photographs
or illustrative segments should be used throughout the textual writings as well to enhance clarity
of the text. Ensure each photo (and plate) is referenced appropriately throughout the text of the
report.

Appendix K: Real Property Records Compendium. At a minimum, real property
documentation utilized for the FDE shall be listed and described, and documents shall be
included in FUDS Docs. Additional information regarding prior or subsequent real property
transfers, leases, or licenses located or references made during the PA shall also be discussed and
included in FUDS Docs. A property map shall be included in the PA report to show transfer
succession prior to and subsequent to DoD jurisdiction. The progression of transfers should be
utilized to summarize and depict changes in land use over time.

E.5. DoD References from the Real Property Records Compendium. The following
reference documents are discussed in the body of this Appendix but are not included as
attachments due to their size. Most of the Common Operations Reports are available on the non-
project section of FUDS Docs. The remaining reference documents may become available as
additional archive searches are completed and will be added to FUDS Docs. Contact the EM CX
for available reference documents and to coordinate the submission of reference documents if
found during record searches.
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Table E-1

Facility Classes and Standards

Document No. Title Year

U.S. Army Air Forces — U.S. Air Force

WD Circular Airfield Construction — Preparation of Layout Plans 1941

AFR 88-10 Standards For Permanent Installations 1949
US Air Force Installations Facility Requirements 1949

AFM 86-4 STANDARD INSTALLATIONS FACILITY REQUIREMENTS 1958

AFM 93-2 Real Property Standard Codes and Nomenclature, 1958 1958

AFM 86-4 Standard Facility Requirements 1971

U.S. Army

WD Memo W210-8-42 P!'ocedure For Selection Of Training Areas And Construction Of Training 1943
Aids For Ground Troops

WD Memo100-46 Standards at Permanent Installations 1946

DA Memo 210-20-7 Space Allowances at Permanent Installations 1947

WD Memo W210-20-5 Procedure For Selection Of Training Areas And Construction Of Training 1947
Aids For Ground Troops

AR 415-105 Construction - Standards For Permanent Installations 1949

AR 415-107 Construction - Space Allowances at Permanent Installations 1950

SR 210-20-20 Installations - Training Areas And Facilities For Ground Troops 1950

AR 415-107 Construptlon — Basic Housing and Space Allowances at Permanent 1953
Installations

SR 210-20-20 Installations - Training Areas And Facilities For Ground Troops 1953

AR 415-31 Construption — Basic Housing and Space Allowances at Permanent 1954
Installations

AR 415-28 Construct!on - Departrnent Of The Army Facility Classes And 1961
Construction Categories

AR 415-31 an§tructlon — Basic Fa0|!|t|es and Space Allowances at Peacetime 1963
Missions at Army Installations

AR 210-21 Installations - Training Area and Facilities for Ground Troops 1964

AR 415-28 Construction - Depaﬂment Of The Army Facility Classes And 1964
Construction Categories

AR 415-28 Construct!on - Departrnent Of The Army Facility Classes And 1967
Construction Categories

AR 415-31 angtructlon — Basic Fa0|!|t|es and Space Allowances at Peacetime 1967
Missions at Army Installations

AR 210-21 Installations - Training Area and Facilities for Ground Troop 1968

AR 415-28 Construction - Depaﬂment Of The Army Facility Classes And 1971
Construction Categories

AR 415-28 Construct!on - Departrnent Of The Army Facility Classes And Jan 1973
Construction Categories

AR 415-28 Construct!on - Departrnent Of The Army Facility Classes And Aug 1973
Construction Categories

AR 210-21 Installations - Training Area and Facilities for Ground Troop 1978

AR 415-28 Construct!on - Depaﬂment Of The Army Facility Classes And 1981
Construction Categories

AR 210-21 Installations — Ranges and Training Areas 1982

Department Of The Defense

DoDI 4165.14 Inventory of Military Real Property 1958

DoDI 4165.14 Inventory of Military Real Property 1958
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Document No. Title Year
DoDI 4165.3 ngeagr(t)rzggt Of The Defense Facility Classes And Construction 1966
DoDI 4165.3 ggfeagr;ﬂzgt Of The Defense Facility Classes And Construction 1972
DoDI 4165.14 Inventory of Military Real Property 1977
U.S. Navy

NAVDOCKS P-80 Facility Planning Factors for Naval Shore Activities 1962
NAVFAC P-72 Navy Facility Category Codes 1984
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Worksheet E-1. Preliminary Assessment Checklist
(Note: Greyed boxes in the checklist require comment and justification in the Narrative comments section at the
end of the checklist.)

Checklist Preparer: Date:
Name: Title:
District: Phone Number: ( ) --

Email address:

Property information:

Property Name: | Property #:

Alias Names, if any:

Former Service:

Property Location (Section, Township, Range):

Street:
City: County: ‘ State:
Latitude (D/M/S): Longitude (D/M/S):

Current Use (residential, commercial, etc.):

Primary Property Owner Information (address multiple owners in Comments):

Name:

Address (if other than above):

Street:

City

Phone Number: ( ) -- County: ‘ State:

Use the following checklist as a tool to check of the completeness of the PA.

| Yes [No |NA

Historical Searches

Were the following records available and used in the preparation of the PA?

Archive records

Site maps, including facility as-built drawings

Aerial or ground photographs

Prior studies, documents, reports, property contamination records, or
public/private sampling data

Compliance orders issued to current or past owners/operators

Real estate records, deeds, or property transfer records, incl. leases &
licenses that are relevant to operations on the property

Local historical societies and public libraries

EPA/State environmental records or reports, incl. permits and waste
management records

Emergency response/incident reports

olo| © [N o || A |w N|=

Other documentation

Property Visit:

Individuals/Agencies contacted and interviewed:

B

11 Current landowner(s) and operators | ‘
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Yes | No | NA
12 Neighbors
13 Previous landowner(s) and operators
14 Prior employee(s)
15 Federal agencies, including regulatory agencies
16 State agencies, including regulatory agencies
17 Local agencies, including regulatory and law enforcement agencies
18 Other available sources
19 Is there evidence of this property being a Third-Party Site?
20 Was the property physically visited?
21 Was the perimeter of the property physically visited?
22 Was access to the property possible (Access provided by landowner)?
23 Was access sufficient to allow for a thorough property inspection?
24 Was access sufficient to identify potential hazards?
25 Did regulatory agencies accompany USACE on the property visit?
26 Did the landowner accompany USACE on the property visit?
27 Was a thorough report of the property visit prepared?
28 Were photographs taken?
29 Were site maps compared to actual conditions during the site visit?

Evaluation of the Evidence for Release:

Was there evidence of a release of DERP eligible CERCLA contamination

30 for execution by the FUDS Program and/or POL during DoD jurisdiction?
Was there evidence of a release of DERP eligible CERCLA contamination

31 for execution by the FUDS Program and/or POL into a public or private
drinking water supply? 3

32 Is there evidence of a release into a public or private drinking water supply
due to deterioration of the system through ordinary use? 3
Is there evidence of a release from products that are part of the structure of,

33 and result in exposure within, residential buildings or businesses or
community structures?

34 Were property owners advised to contact USACE if evidence of potential
hazards is found later?
Was information on hazards found at similar types of FUDS Properties

35 considered in searching for and identifying potential hazards at this

property?

Preliminary Assessment

36 Were hazards identified?

37 Is some other program actively involved with the property (i.e., another
Federal, State, or Tribal program)?

38 Is there evidence thgt activities_ by.non-DoD parties at the property may be
the source of potential contamination?

39 Are identified hazards of DoD Origin?

40 If iden_tified hazards were of non-DoD origin, has the lead regulatory agency
been informed? (Provide name, phone number, date)

41 Is the current owner under a RCRA or CERCLA or other cleanup order?

3 This can be determined by reviewing public water supply sampling data. Provide discussion of how it was
determined to be release due to DoD activities rather than by current or past owners/operators.
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Yes | No | NA

Has the “right of first refusal” been exercised by an adjacent DoD

42 installation?

Is there evidence of beneficial use? Applies to BD/DR and CON/HTRW

43 Projects only.

44 Are there other policy considerations against recommending a project?

Narrative comments to explain above notations: (Note: Greyed boxes in the checklist
require comment and justification below. Key comments to the checklist item number)
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APPENDIX F
FUDSMIS-CEFMS-P2 Interface Standard Operating Procedure

F.1. General. USACE must follow the following rules for execution to facilitate the proper
function of FUDSMIS-CEFMS-P2 interface and to maintain consistency in finance and
accounting (F&A) reporting using systems such as P2 (USACE Project Management
Information System), CEFMS (Corps of Engineers Financial Management System), Enterprise
Data Warehouse (EDW), QlikSense (a Data Visualization Dashboard), and FUDSMIS (Formerly
Used Defense Sites Management Information System):

F.1.1. Project Initiation

F.1.1.1. Project initiation in P2 is performed through FUDSMIS. Only FUDSMIS-P2
interfaced projects that are pushed from FUDSMIS to P2 are authorized for execution. See
Section F.4.3 for more information on Project Initiation. Initiation through this interface is
necessary to assure proper communication between FUDSMIS, CEFMS, and P2. If the interface
fails to execute as required, a ticket submitted to the FUDS Portal HelpDesk may be required.

F.1.1.2. Resourcing and coding (e.g. Command Indicator Codes, resource codes for
contracts, etc.) in P2 following project initiation is required to assure compliance with data
standards established for environmental programs, as applicable to FUDS, as well as accuracy in
F&A reporting.

F.1.2. Resourcing

F.1.2.1. FUDSMIS — Prior to applying funding to a project and phase, the project and
phase must be budgeted in FUDSMIS as a HQUSACE approved project and phase. Failure to
program in FUDSMIS will result in a PEAR Code (See Section F.3) exception error being
reported through FUDSMIS when funding information is received by FUDSMIS from CEFMS.

F.1.2.2. P2 — Resourcing and coding for the funding being applied to the project and
phase must initially be performed in P2 and interfaced with CEFMS to allow for assignment of a
Funded Work Item (FWTI) in CEFMS and communication of funding actuals between CEFMS,
P2, and FUDSMIS. See Section F.4. for more information on P2 for FUDS.

F.1.2.3. CEFMS — Labor codes, contractual PR&Cs, travel orders, Government Orders
(etc.) are established in CEFMS provided the appropriate and required resourcing in P2 has been
completed.

PEAR Code — The PROJECT CODE field and LOCATION CODE field in
CEFMS are comprised of the first 7 and 5 characters, respectively, of the FUDSMIS
generated PEAR Code. Psuedo projects (e.g. PA/INPR) have 11 characters in the PEAR
and the last 4 characters in the PEAR are used for the LOCATION CODE field in
CEFMS. See Section F.3. for more information on PEAR Codes.

AMSCO — Army Management Structure Codes (AMSCO) are required by Army
Financial Management and Comptroller (FM&C) Guidance (DFAS-IN Manual 37-100).
See Table F-3. for more information on AMSCOs used for FUDS.
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F.2. Sending/Receiving Funding.

F.2.1. Funding Authorization Document (FAD)

F.2.1.1. FADs are used by HQUSACE to provide FUDS funding. Revoking FADs are
used by HQUSACE to recall funding. See Figure F-1 for information on registering FUDS
funding in CEFMS.

F.2.1.1.1. The Project Management (PM) District receives funding by FAD for project
and pseudo-project execution, Management and Supervision (M&S), Interim Risk Management,
and Statewide Management Action Plan.

F.2.1.1.2. Mission centers within USACE funded via M&S also receive funding by FAD.

F.2.1.1.3. HQUSACE may provide FUDS funding by FAD to any District or Center (e.g.
the Environmental and Munition Center of Expertise) within USACE provided there is a way to
properly track and account for that funding within the F&A reporting systems.

F.2.1.2. Requests for Funds Distribution (RFD)

F.2.1.2.1. The RFD is used by Districts, Divisions, and Centers to request funds for
contracts and to indicate the availability of funding for revocation. The current version of the
RFD is available on the Current FY page on the FUDS SharePoint site.

F.2.1.2.2. Only one fiscal year of funding may be assigned per RFD.

F.2.1.2.3. All RFDs should be submitted to the CEMP-CE Environmental Division
Budget Team.

F.2.1.3. Processing FADs and Keeping Funds Easily Reportable

F.2.1.3.1. Until funds have been registered and assigned to a FWI, the standard tools and
reports used for F&A reporting will not provide a complete accounting of FUDS funding.

F.2.1.3.2. When receiving a FAD, it is a priority to have the funding registered within one
day (24 hours) of when the FAD was issued.

F.2.1.3.3. When making funds available for revocation, it is a priority to have the process
of revocation completed within one day (24 hours) of when the funds were moved to the register.

F.2.1.3.4. When using the register to reallocate available funding from one FWI to
another, it is a priority to have the process of reallocation completed within one day (24 hours) of
when the funds were moved to the register.

F.2.1.3.5. If system, administrative, or other limitations prevent completion as prioritized
above, the FUDS financial point of contact (POC) at the executing organization should provide
notice, with priority, to the Division Program Manager (if applicable) and the HQUSACE
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financial POC that issued the FAD. A second email to the same distribution should be provided
once the matter has been resolved.

F.2.2. Direct Fund Cite Military Interdepartmental Purchase Request (DFC MIPR) — The
DFC MIPR is no longer authorized for use. Contracts still valid and active that were initially
funded using a DFC MIPR are to be funded using currently approved mechanisms (e.g.
repositioning of funds received by the PM District or through the FAD process, as appropriate).

F.2.3. Cross-Labor Codes — The use of cross labor codes is both authorized and required
for funding of labor by a USACE resource outside of the FOA (Field Operating Agency) that
received the FAD (unless otherwise authorized by HQUSACE).

F.2.4. Repositioning of funds — Obligation of funds (e.g. contract awards and travel) by
an organization within USACE other than the FOA that received the funds by FAD is to be
completed using the repositioning process within CEFMS.

F.2.4.1. Resourcing — The work item assigned to the project and phase associated with
the obligation is resourced in P2 to allow the organization obligating the funding to access the
funding through their CEFMS financial database.

F.2.4.2. Line Items Funded via Repositioning - Funds will move from the funding
account from one CEFMS II database into another. No “up front” obligation will be recorded on
the requesting database (which means no double obligation of funds in the general ledgers).
When repositioned, the authority and program will be automatically reduced on the Requesting
Activity (RA) and added on the Performing Activity (PA).

F.2.4.2.1. In order to create or modify a Repositioned Funding Account, you must have
the role FUNDING REPOSITION granted in CEFMS Screen 10.16.5 and you must be a Funds
Approver on the Funded Work Item that the funding account you are using resides.

F.2.4.2.2. Upon entry, the CEFMS screen defaults to the Create/Modify tab. You can
query existing repositioned funding accounts or create a new one from here. If you are
repositioning project funds that require the use of P2, you can either enter P2 project number or
press F4 to select your project from the list of values. If this is a non P2 funding account just
enter N/A.

F.2.4.2.3. Select your RA WI code by either typing it in or if you entered a P2 number
above you can press F4 to see the list of values that will be limited to only the work items that
are resourced for another EROC (Engineer Reporting Organization Code). Press F4 to select the
appropriate funding account. Now select the EROC where this funding account needs to be
repositioned. If you press F4, a list of values will only show the EROC(s) that were resourced on
the RA WI (Work Item) Code you selected previously. If you are not using P2, you will need to
manually enter the Performing Activity (PA) work.

F.2.4.2.4. Enter an amount in the Incr/Decr Amt field. The remarks field is mandatory.
This allows you to specify additional details for the PA. Once all the data is entered, press save.
This will place transaction on the approve tab for a Funding Creator to approve.
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F.2.4.3. Commitment of Funds and Obligation - The receiving District’s process for
PR&C creation and obligation remains the same as with travel or other reimbursable contract
actions. Funds committed on and/or obligated after being repositioned are not available to the
FAD receiving FOA until the funds have been decommitted or deobligated by the organization
with access to the repositioned funds.

F.2.4.4. The organization that obligated the funds remains responsible for managing the
obligation until all funds are expended or returned to the FOA that received the FAD.

F.2.5. Government Orders — The use of government orders is only permitted for delivery
of funding to a performing Federal Agency outside of USACE (e.g. to secure services from the
U.S. Army Public Health Center for reviews as required). Government Orders must include the
FUDS AMSCO and PEAR Code. Obligation and expenditure reporting in FUDSMIS is tied to
the PM District project assignment.

F-4
FUDS Handbook e 2 December 2022



Bv2.1.16 Funding Register CreatefUpdate Screen 2.7.2 Lfaies
FADICust Orde (CO: [2020-14-2062-08 PACodei[ About This Form FUNDING REGISTER: Establishes authority to
Appropiatin; o2 [[r [[z02¢ J[z02# [0z 020 ooe [N o el commit & obligate by Army Management Structure
Mwﬂﬂ;wf-wf ::i:zm ml:*:m smsrfﬁlzzjf’:mm:LH;; |NZ""dTm:|;m Code (AMSCO). There is a separate Funding
i, B m s Register for each Management Structure Code.
. | Ono Porconl v | Fund Rog: [c510:350 3 | Opr AgReyA|o= |Seier]= | The CEFMS PEAR Code must be consistent with
MDEP: [ExvR |EN\’IRONHEN’EAL RESTORATTON PI mmmem_-lﬁ\ Fiscal Smﬁan:,m that of FUDSMIS. A PEAR Code eXCeptiOn will be
Exemaliop et | \ reported in FUDSMIS if funding is associated with
Ciil CCS: [ _ror aerracasie \ a PEAR Code reported by CEFMS that does not
et I \ have a matching FUDSMIS PEAR Code with
00 Advance Acct | Cost Share Control NofType: T | programmed funding.
oo T - FUDS PEAR = First 7 characters
. T of PEAR at PROJECT CODE
Registered Amt:|  125135.00 | Cost Share Federal Amt: plus last 5 characters of PEAR at
Pending Withdrav: [T LOCATION CODE.
Distrib to Fund Acct: .00
Undistributed Balance: 123135.00 ] et For a FUDSMIS PEAR with P |2512850
PrevPage | Prev | MNext | Quey | List | Save Exit Next Page only 11 characters (e.g. PA/INPR [Loeations 5530
pseudo project), the last 4

characters are used at LOCATION CODE.

B2 155 Funding Account Create/Update Screen 2.10.2

pout This Form
FADICust Onder o |— Auailoble Regiter [ 125135.00 | J FUNDING ACCOUNT: The Funding Account
ST S L provides a summary of financial information tied to
o _ZEISE?W%ELEEM — "5"1'22::5 a specific Funded Work Item (FWI). There is a
Civil CCS Code: || separate funding account for each funded work
External Ref: l— RF Opr Budg Yr: ,_ Adv Acct Num: Ite m.
P e B e T—— CEFMS allows one or more Funding Accounts to
Peneamien | be associated with one Funding Register. For
E— FullyCollected: | || | FUDS, however, only one Funding Account is
inciDocrAmt| oo RembSource:| | Fund Acct Number possible for each Funding Register because
New Balance: COE==hikhed folors £ PEAR is defined at the Funding Register level.
Amount Available For CO Written| - .00
Requested: .00 .00 Exempt From Military S8A Rates
Approved: “00 “00 Overhead? ! < conys: WORK ITEM: The Work Breakdown Structure
Certified: .00 .00 caal_ .o/ || coconus: (WBS) developed in P2 (Primavera) provides the
Over Cortifiod: Depts_, " Negofatod: framework for establishment of work items. A work
| Funding Account History | More Info | Motes | Delete Funding Account item referenced by a Funding Account becomes
Prov Pago Prev | Next | Query | [List Exit_ | Noxt Page an FWI. The FWI is established as the “parent” for

any sub-WBS in P2 that is resourced in P2 and
funded in CEFMS. An FWI can have zero, one, or
more Funded or Ordering Work Items as

| 52179 Funding Acco

Fund AccE |G5160251 Fund Register: |c5104380 _About This Form

mnmxlm S T children. Although one PEAR can have more .than
= ok item: |sockks lsﬂﬂﬂﬂfE‘ORBES S-5 RI/FS [443961] waraDm:|  zes one FWI, each FWI must have a unique Fundlng
Project: [2Firkso |[HTRW RI/FS i[Funs wix Cost Share: [) Account.
Prog Location: [20410 || FoRzs 5-5 wDep: vz | RFOprBdoYe| | FundType:[n| ) )
Approp:[o2: [ 2014 [e022 o000 | Momt Structure: (23300222000 ||| Prog Year: (2014 | The FUDSMIS generated Financial Summary
CwilCCS: [ | BARN:[wE | Seller Coder[ra Report includes the Work ltem name associated
Public Law: [now= |wor_aprLIcARLE with the FWI for each PEAR. To provide an
Contingency Code: [io= fror 2zzLicamLz effective description for each PEAR, the same FWI
_|moreinfo | | Costxfers _| Viewhotes _| Funding History should not be associated with more than one

euvio | IORAESEGN MU MGRIGHEUS NS MBS | PEAR. See Section F.3.4.4,

Authorized: 12313500 For — Although the FWI for the PEAR may remain the
Requested: 0.00 12013500 prysiecompie| | | same from Fiscal Year to Fiscal Year, the Funding
Approved: 0.00 12313500 | Finan ¢ I 1 Register and Funding Account for FUDS is tied
CER £200 12343500 to the Funding Authorization Document by
Fiscal Year and must therefore be established as
G8A Ovarhead Exempt?{_|[x0 | Dept, Overhead Exempt?{_[x0 | each new Fiscal Year funds are applied to the
PrevPage | Prev | Mext | Query | List | Save | Bat | Next Page PEAR.

Figure F-1. CEFMS Funding Register, Funding Account, and Funded Work Item.
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F.3. FUDSMIS Automatic Generation of PEAR Code.

F.3.1. Allowable Project Phases for each project category are shown in Table 6-3.

F.3.2. Refer to Table F-1 for allowable Phases for Pseudo Projects:

Table F-1

Allowable Phases for Pseudo Projects.

Project Category* PA RAB TAPP
PA/INPR X

COMM/REL X X

* Pseudo Projects are not required to be approved as projects in the INPR.

F.3.3. Project PEAR Codes for each allowable project phase for each project category
will be system generated, as follows:

F.3.3.1. First Two Characters: ‘“2F”

F.3.3.2. Third Character for Project Category:

COMM/REL =“R" BD/DR =“D”
CON/HTRW =“C” HTRW =“H”

MMRP = “0O” MMRP/CWM =“W?”
PRP/HTRW =“P”  PRP/MMRP = “X”
PA/INPR =“T” OTHER =*“N”

F.3.3.3. Fourth Character for Project Phase (The PCO phase is no longer in use for FUDS
but was previously designated as 'X' in the PEAR Code.):

PA/INPR = “P” SI =“§”

PN = “G” RIFS =“R”
EE/CA = “Q” RD =“D”
IRA = “T” RA-C =“E”
RA-O = “O” LTM =“C”
RmD = “K” RmA-C =“L”
RAB = “B” TAPP = “U”
M&S =“M” OTHER = “N”

F.3.3.4. Fifth through Tenth Characters: The fifth through tenth characters of the
Property Number (two-character State code plus four-digit property number).

F.3.3.5. Eleventh through Twelfth Characters: Two-digit project serial number.
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F.3.4. Pseudo Project PEAR Codes

F.3.4.1 COMM/REL (Pseudo Project):

RAB: “2FRB” + 5-10™ Characters of Property No. + 2-digit Project Number
TRC: “2FRT” + 5-10™ Characters of Property No. + 2-digit Project Number
TAPP: “2FRU” + 5-10™ Characters of Property No. + 2-digit Project Number

F.3.4.2. PA/INPR (Pseudo Project):

“2FIP” + 5-10 ™ characters of Property No. + “0” (one zero).

F.3.5. Other PEAR Codes — PEAR Codes other than those listed in this Appendix may be
issued by HQUSACE as needed to track specific funding requirements or programs. The process
for establishing PEAR Codes and the current list of authorized non-project/non-pseudo project
PEAR Codes is available on the Current FY page on the FUDS SharePoint site. Some of those
PEAR Codes are detailed here:

DSMOA: “2FNN0O00ODSMOA” where 000 is three numeric zeroes

ATSDR: “2FNNOOOATSDR” where 000 is three numeric zeroes.

M&S for Divisions/Districts: “2FNMO00000XXX”” where 00000 is five numeric
zeroes and XXX is three-character Division/Division code.

M&S for the Environmental and Munitions Center of Expertise:
“2FNMO000OEMCX” where 0000 is four numeric zeroes.

Fines and Penalties: “2FFF” + 5-10™ characters of Property Number + “00” (two
Zeroes)

Statewide Management Action Plans: “2FNN” + 2 digit State code + “000MAP”

F.4. FUDSMIS and P2

F.4.1. General. To facilitate the FUDSMIS-P2-CEFMS interface, to maintain the
consistency in FUDS F&A reporting, to automatically update the FUDSMIS Annual Workplan
(AWP) obligation data, and to capture phase completions and contract award and RIP/RC
milestones, USACE FUDS P2 projects must be consistent with the rules described herein:

F.4.2. FUDSMIS-P2 Interfaced Project Name, Top Task Number, and Top Task Name.

F.4.2.1. PROJECT NAME. System generated.

F.4.2.1.1. For FUDS Environmental Restoration Projects: FUDS Property Number (9
char) + FUDS Project Number (2 digits) + FUDS Project Category Code (1 char) + “-* (1 char)
+ FUDS Property Name (remaining 17 spaces). Property name that is longer than 17 characters
will be truncated).

Examples:
F10AK096901D-NE CAPE (ST LAWRE
JO9CA0136020-CAMP BEALE
B07MO017801H-WELDON SPRING ORD
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F100R048305P-NAV AIR STA, TONG

Project Category Code (1 char) for each FUDS Project Category:

Code Category Code Category
C CON/HTRW 0 MMRP
D BD/DR P PRP/HTRW
H HTRW R COMM/REL
I PA/INPR w MMRP/CWM
M M&S X PRP/MMRP

F.4.2.1.2. For M&S funded work and HQ directed tasks (We will treat this as a project
called “FUDS Program Management” in P2. Auto push from FUDSMIS to P2 will be
implemented in the future): State where your Division or District office resides (2 char) + “-* (1
char) + FOA code (3 char) + “-* (1 char) + “FUDS Program Management” (23 char)

Examples:

AK-POA-FUDS Program Management
CA-SPK-FUDS Program Management

NOTE: This is a pseudo-project and does not carry project category code.

F.4.2.2. Top Task (WBS) Number and Name. Each FUDS project in P2 must have one or
more of these top tasks (WBS headings) with assigned WBS Identification (ID) numbers.
FUDSMIS can only identify project phase activities through the WBS ID. FUDSMIS-P2
interface currently pushes projects together with the WBS title and ID Number from FUDSMIS
to P2. The interfaced WBS name in P2 may be revised to satisfy local operation, but WBS ID
numbers must be maintained and cannot be revised. Table F-2 describes the WBS ID Numbers
for the FUDS program.

Table F-2
Work Breakdown Structure ID Numbers For FUDS.
WBS
WBS ID (FUDS Description Comment
Number
Phase)
01100 M&S Management and Support For pseudo-project, “FUDS
01200 SPTSK | Special Tasks Program Management”.
02010 RAB Restoration Advisory Board
. il . For “COMM/REL” projects
02020 TAPP echnical ssistance for Public only
Participation
04000 PA Property Assessment For “PA/INPR” projects only

Potentially Responsible Party (PRP)
Negotiation

10000 Sl Site Inspection

05100 PN For PRP projects only
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WBS
n’BS ID (FUDS Description Comment
umber
Phase)
20000 EE/CA 'Iingme.ermg Evaluation and Cost
nalysis
30000 RIFS Remedial Investigation and Feasibility
Study
40000 RD Remedial Design
41000 RmD Removal Design
50000 IRA Interim Removal Action
60000 RA-C Remedial Action-Construction
61000 RmA-C | Removal Action-Construction
70000 RA-O Remedial Action-Operation
80000 LTM Long-Term Management
90000 PCO Project Closeout See note 6.

Note:

1. Time Critical Removal Action (TCRA) and Non-Time Critical Removal Action (NTCRA) can
occur during any phase of remedial response for HTRW and MMRP projects. TCRA and
NTCRA can be budgeted as they occur (somewhat contingency in nature) and therefore,
cannot be planned to start in future years beyond the budget year (BY).

2. Normally, RmD and RmA-C will be performed for CON/HTRW. However, remedial response
may be possible during or upon conclusion of RmA-C (refer to note 3 below).

3. For BD/DR, only RmD and RmA-C will be performed.

4. Pseudo-Project "COMM/REL" only have RAB and/or TAPP phases.

5. Pseudo-Project "PA/INPR" only have the PA phase.

6. The PCO phase is no longer in use for FUDS.

F.4.2.2.1. “FUDS Program Management” Project WBS. It is recommended that only one
“FUDS Program Management” project is established for each FOA. Under this project, there
will be two pseudo-phases (WBS’s), namely “M&S-Management and Support” and “SPTSK-
Special Tasks”. All HQ directed tasks will be sub-WBS’s under “SPTSK-Special Tasks”.

Example:

WA-NWS-FUDS Program Management
01100 M&S-Management and Support
XXxxXx Appropriate Activities
01200 SPTSK-Special Tasks
xxxxx SMAPs
xxxxx Audit Completeness
XXXXX etc.
(Note: These 3™ level WBSs are tasked by HQ on an as-needed basis)

F.4.2.2.2. PA/INPR Project Tasks. Only one PA/INPR project for a FUDS property will
be pushed from FUDSMIS to P2. This project will have only one phase, “PA.” Under the “PA”
WBS, sub-WBSs and/or activities should be established to meet ER 200-3-1 mandate.
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Example:

JOSUTO00010-I-TOOELE NAVAL SUPP
04000 PA-Property Assessment
xxxxx Start PA (Milestone)
xxxxx Findings and Determination of Eligibility (FDE) Approved
(Milestone)
xxxxx Contract Award (Milestone)
xxxxx Initial INPR Approved (Milestone)
XXXXX Appropriate Activities
XXXXX etc.

F.4.3. FUDS Project Initiation Process for P2.

F.4.3.1. Only projects and pseudo projects initiated and interfaced with P2 using
FUDSMIS are authorized for execution. Exceptions for non-projects may be authorized by
HQUSACE provided F&A reporting can be maintained.

F.4.3.2. All projects in P2 must have the required “FUDS” Command Indicator Code
(CIC). The FUDS CIC supports tracking of environmental programs at the primary program
level and simplifies the process for data aggregation and visualization (e.g. QlikSense). P2
includes a shared table with FUDSMIS, automatically creates the project with the CIC, and
pushes the data to CEFMS.

F.4.3.3. As FUDS annual execution authority is given at the phase level, each FUDS P2
project’s WBS (second level) must have corresponding FUDS project phase. Therefore, all
activities for scheduling, budgeting, and posting actual cost must be done at the phase level
(Definition: First level — project; second level — WBSs (FUDS project phases); third level and
below — sub-WBSs, activities and milestone tasks). For more information refer to the FUDS 306
training slides.

F.4.3.4. The Minimum FUDS Template, Project 122854, located under Headquarters
FOA “S0-EN”, is available to facilitate adding activities. Mandatory activities required for each
WBS are milestones for Start and Finish dates, and Contract Award date if contractor resource is
utilized. For a PA/INPR project, mandatory activities are milestones for Start PA date, FDE
Approval date, Initial INPR Approval date, and Contract Award date if contractor resource is
utilized.

F.4.3.5. FUDSMIS-P2 interfaced project name and WBS name may be modified at the
option of each FOA by strictly adhering to the following rules:

F.4.3.5.1. Project Name: The first 13 spaces of the system generated project name must
be maintained (cannot be changed). The remaining 17 spaces may be revised at the option of
each FOA.

F.4.3.5.2. WBS ID Number: The system generated standard WBS ID numbers must be
maintained (cannot be changed). When the WBS from PM Environmental Methodology or from

F-10
FUDS Handbook e 2 December 2022



the Standard Minimum FUDS Template (SO-EN, Project Number 122854) is used instead and
the system generated WBS is deleted, make sure the WBS ID number is the standard one.

F.4.3.5.3. WBS Name: The system generated WBS name may be revised at the option of
each FOA, but it must include a phase acronym, such as RI/FS, RD, RA-C, etc.

F.5. FUDSMIS and CEFMS

F.5.1. General. To facilitate the FUDSMIS-P2-CEFMS interface, to maintain the
consistency in FUDS F&A reporting, to automatically update the FUDSMIS Annual Workplan
(AWP) obligation data, and to capture phase completions and contract award and RIP/RC
milestones, USACE FUDS projects must be consistent with the rules described herein:

F.5.2. All project (and pseudo project) PEAR Codes in CEFMS must be associated with a
budgeted line item on the current year Annual Workplan in FUDSMIS. The budgeted line items
in FUDSMIS for the current year should not include any projects or phases that have not been
approved by HQUSACE (either as the baseline approved workplan or following an approved
workplan add request). A PEAR Code exception email will be generated for any funding applied
in CEFMS that does not correspond to a budgeted project and phase in FUDSMIS. The use of
non-project PEAR codes must match the current year approved list as filed on the FUDS
SharePoint site. PEAR Codes must be in conformance with the FUDSMIS PEAR code rule
(refer to Section F.3). Deviations from this rule must be approved by HQUSACE. All PEAR
Code exceptions must be resolved by 30 JUN and again by 30 SEP each year.

F.5.3. The following FUDS In-house, Contract, and Travel definitions shall be used for
FUDSMIS-CEFMS interface and FUDS F&A reporting purposes:

F.5.3.1. Contract Cost (both obligations and expenditures) is queried by keying:

Method of Accomplishment = C2, and
Resource Code = AESVCS, CONSTSVCS, CONTSVC, OTHCONSVC,
O&MCONT, ADV&ASTSVC, ITEREST, CONTEARN

F.5.3.2. In-house Cost reported in FUDSMIS is:

In-house Obligation = Total Obligation — Contract Obligation, and
In-house Expenditure = Total Expenditure — Contract Expenditure

F.5.3.3. Travel — Travel is programmed in FUDSMIS as an in-house cost line item to
prevent obfuscation of planned contract obligations (e.g. task order and task order option
awards). Travel is resourced in P2, obligated/expended in CEFMS, and recorded in FUDSMIS as
a contract (C2). HQUSACE may require Divisions to provide an estimate of funds required for
travel prior to delivery of funding for a period of execution covered by the funds requested.
Reports of actual travel obligations/expenditures are available in CEFMS.

F.5.4. FUDSMIS will include both the Direct Fund Report and the Customer Orders
Report for FUDS F&A information.
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F.5.5. CEFMS Funding Process.

F.5.5.1. In CEFMS Funding Program, the appropriate year for funding must be selected
prior to registering the funds. The Funding Register’s [MDEP Code] field must be recorded with
“ENVR”, and [Management Structure] field must be recorded with the appropriate FUDS
AMSCO. Funding Register establishes authority to commit and obligate funds by AMSCO.
There is a separate funding register for each AMSCO. Table F-3 identifies the AMSCO used by
the FUDS program.

F.5.5.2. In CEFMS Funding Register, data for [Project Code] and [Location Code] fields
to establish PEAR codes are optional. However, FUDS requires that funding registered in
CEFMS for the purpose of execution utilize established PEAR Codes as reported on the FUDS
SharePoint site as authorized for use, detailed in this Appendix for non-projects, and generated
by FUDSMIS for projects and pseudo projects. The PROJECT CODE and LOCATION CODE
in CEFMS that correspond with the PEAR Code must be established in CEFMS before the funds
can be added to the register.

F.5.5.3. Only P2 generated work items can be used for funding and/or for establishing
PR&Cs (accumulating actual commitments and obligations).

F.5.5.4. FWIs must be at or below the primary WBS level (phase level). Project work
item (PWI) cannot be a FWI. Reason: FUDS authorizes and funds work at the phase level.

F.5.5.5. It is recommended that each work item associated with a WBS (FUDS Phase) be
a FWI, and each work item associated with an activity under a WBS be an OWL

F.5.5.6. Repositioning — Before the repositioning process can be used, the activity must
be properly resourced in P2 and coded for the performing organization.

Table F-3

FUDS AMSCOs from DFAS-IN MANUAL 37-100-22, Army Management Structure Codes (AMSCO),
21*2020 Operation and Maintenance, Army

493008.20

Formerly Used Defense Sites (FUDS) Program - Identification and cleanup of contamination
from hazardous and toxic substances, including unexploded ordnance (UXO) and building
demolition/debris removal, on property formerly controlled by the Department of Defense (DoD)
when the contamination resulted from DOD activities. Available only to the U.S. Army Corps of
Engineers as DoD executive agent for the FUDS program. Includes cleanup of property
adjacent to FUDS property when the contamination migrates from the FUDS property and
originated from DOD activities. Includes preliminary assessment/site inspection, remedial
investigation/feasibility studies, design, remedial action construction, interim remedial actions,
removal actions, potentially responsible party settlements, long-term management, and
associated program management and administration costs.

493008.21

Preliminary Assessments/Site Inspections (PA/SI) - Preliminary assessment of contamination;
inspection to confirm the type, quantity, and extent of contamination; and evaluation of potential
risks to health or sensitive environments. Includes records searches, installation of wells,
monitoring and analysis, and collection of technical data.
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493008.22

Remedial Investigations/Feasibility Studies (RI/FS) - Studies and investigations of alternative
remedies, to determine an appropriate, feasible method to control, reduce, or eliminate the
potential risk associated with contamination.

493008.23

Interim Removal Actions (IRA) - Removal of contaminant or other interim action to control,
reduce, or eliminate sources of contamination or safeguard public health or sensitive
environments pending decision and implementation of final remedial action. Includes costs of
Engineering Evaluation and Cost Analysis (EE/CA) to support the IRA decision. Funds response
to a release or threat of release that poses such a risk to public health, safety, or environment
that clean up or stabilization options must be initiated within six months. Interim measures can
be implemented at any time in the restoration process and are designed to abate contamination
until the final remedial action can be implemented. Includes provision of alternative water supply
or treatment of contaminated drinking water supply when the hazards results from a release due
to DoD activities on a FUDS property.

493008.24

Remedial Action — Construction (RA-C) - Funds construction costs to put selected remedy in
place. The end date signifies that the construction is complete, and testing has been
accomplished, and that the remedy will function properly at Formerly Used Defense Sites.

493008.25

Fines and Penalties - Costs of fees, fines, penalties, or other payments as a result of
enforcement action by regulatory agencies for non-performance at a FUDS property.

493008.26

Program Management - Administrative costs for the FUDS Program, including civilian salaries,
awards, travel, transportation, rents, communications equipment and personal computers.

493008.27

Potentially Responsible Party (PRP) - Expenses associated with negotiation and settlement of
DoD liability as part of cooperative multi-party cleanup plans and activities at a FUDS property.

493008.28

Long-Term Monitoring (LTM) - Funds environmental monitoring, review of site conditions, and/or
maintenance of a remedial action to ensure continued protection as designed once a site
achieves response complete (RC). Examples of LTM include landfill cap maintenance, leachate
disposal, fence monitoring and repair, five-year review execution, and land use control
enforcement actions. Funds should be used until no further environmental restoration response
actions are appropriate or anticipated. LTM is reserved for monitoring once a site achieves RC,
and should not be used to refer to monitoring after Remedy in Place (this includes sites for
which the selected remedy is natural attenuation).

493008.29

Remedial Design (RD) - In-house or contract costs related to development of engineering
drawings and specifications for a site cleanup.

493008.2A

Restoration Advisory Boards (RAB) - RAB funding includes those expenses which are directly
related to the operation of the RAB such as: RAB establishment, member selection costs,
training, meeting announcements, meeting logistics, facilitators, preparation of meeting
agendas, materials and minutes, document reproduction for RAB members. Does not include
general community involvement expenses such as preparation of fact sheets or other
information materials for public distribution, mailings, or repository costs. Includes contract
support expenses, do not include salaries for DoD personnel.

493008.2B

Technical Review Committee (TRC) - TRC funding includes internal Army administrative costs
such as meeting announcements, meeting logistics, preparation of meeting agendas, materials
and minutes, document reproduction for TRC members and contract support expenses. Do not
include salaries for DoD personnel.

493008.2C

Technical Assistance for Public Participation (TAPP) - The TAPP is authorized at DA level as a
specific allocation to provide technical assistance to the membership of the RAB. Costs cannot
be identified as TAPP unless authorized by DA.

493008.2D

Remedial Action Operations (RA-O) - The period during which the remedy is in place and
operating to achieve the cleanup objective identified in the Record of Decision or equivalent
agreement. Any system operation or monitoring requirements during this time shall be termed
RA-O. Costs of operations and maintenance of systems installed as part of a DERA-funded
remedial action (e.g., groundwater pump and treat systems, air sparging, etc.).
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Defense/State Memorandum of Agreement (DSMOA) - Available only to the U.S. Army Corps of
Engineers to reimburse State governments for costs incurred pursuant to cooperative
agreements regarding State review and oversight of FUDS-funded cleanup projects. Not to be
used for DSMOA costs associated with ERA-funded projects.

493008.2E

Agency for Toxic Substances and Disease Registry (ATSDR) - Costs associated with health risk
493008.2F |assessments conducted by ATSDR at FUDS-funded cleanup projects in accordance with
approved work plans. Not to be used for ATSDR costs associated with ERA-funded projects.

Project Closeout (PCO) (See Note) - This AMSCO corresponds to the project close out phase
493008.2G | and is pertinent to all project categories except BD/DR and PRP settlements. Captures costs
associated with closing out FUDS projects with regulators.

Building Demolition/Debris Removal (BD/DR) - Provides for DERA-funded demolition and
493008.50 [removal of hazardous or energetically contaminated or unsafe buildings and other structures
used for DOD purposes, or debris resulting from DOD activities.

Note: The PCO phase is no longer available in FUDSMIS.

F.6. Data Quality and Minimum Data Requirements.

F.6.1. General. Policy has been issued and continued to be updated on a regular basis on
the topics of Data Quality. FUDS Program Manager and Project Managers should be familiar
with the current issuance of HQUSACE Policy and Guidance on data quality and minimum data
requirements.

F.6.2. All FUDS projects in P2 shall have an assigned Project Type of “Environmental”
and an assigned Project Sub-type of “DOD”.

F.6.3. Environmental Core Data required for all FUDS Projects in P2 currently includes:

Project Manager District (PMD)
Area of Responsibility (AOR)
Project Name

Project Description

Project Manager (PM)

Project Start Date

Customers (Assigned Stakeholder)
Command Indicator Code (CIC)
Latitude

Longitude

EPA Region Code

ARLOC - DOD Project Location
DoD Primary Program

DoD Secondary Program
MDEP/AMSCO — Project Funding Identifier
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Military Funds Type

Funds Type

Design Agent (DA) - optional
Construction Agent (DA) - optional
Delay Code - optional

Update NPL Status — optional

Primary Congressional District — optional

F.6.4. Environmental Core-Plus Data Element includes the following minimum Schedule
Milestones (MP-12a) for FUDS:

EN170
EN315
EN325
EN495
EN500
EN520
EN545
EN600
EN620
EN655
EN656
EN665
EN675
EN685
EN&75
EN8&90

Project Closeout

Finish Preliminary Assessment

Finish Site Inspection

Decision Document Approved

Finish Feasibility Study

Finish Interim Removal Action

Finish Remedial Design

Finish Remedial Action - Construction

RA Construction Completed / Remedy in Place
Finish RA — Operation / Response Complete
IRP/MMRP Response Complete

Finish Long Term Monitoring

Five Year and Periodic Review Completed
Finish EECA

Finish Remedial Design

Finish RA Construction

F.6.5. Environmental Core-Plus Data Element includes the following possible Contract
Award Milestones (MP-14) for FUDS:

CC800
ENO045
ENS585
EN645
EN&35
EN8&40
EN&45
EN850
EN8&55
EN860
EN&70
ENB855
EN&95
EN900

Contract Award

A/E Contract Award or Delivery Order Issued
Award Removal Action

Contract Modification Awarded

Site Inspection Contract Awarded
Remedial Investigation Contract Awarded
Feasibility Study Contract Awarded

RA — Operations Contract Awarded
Long-Term Monitoring Contract Awarded
EECA Contract Awarded

Removal Design Contract Awarded

RA — Construction Contract Awarded
Contract Awarded

Service Contract Awarded
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F.6.6. Data Quality Measures (MP-15). Environmental Programs data quality will also be
measured by the correct use of the CIC in both P2 and CEFMS to assess the accuracy of
stakeholder-program financial reporting. MP-15 will compare the project funding with the CIC
on the P2 project. It is critical that Environmental Project Delivery Teams not put funding
accounts from different stakeholders / programs on the same P2 project to maintain financial data
quality for reporting and analysis.
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APPENDIX G
Formerly Used Defense Sites (FUDS) Program and Regulatory History

G.1. The Beginning. The Defense Environmental Restoration Program (DERP) evolved out of
agency decisions within DoD in the 1970s. See “An Introduction to the Defense Environmental
Restoration Program”, Maureen McCabe, Thesis presented to the George Washington University
National Law Center, 30 September 1990, for citations to DoD and Army memoranda regarding
the origins of the Installation Restoration Program within DoD. In 1974, DoD directed USACE
to conduct a study to determine the nature and extent of the environmental impact of abandoned
military debris on Federal lands in Alaska. USACE completed the draft environmental impact
statement in 1979 for a proposal to remove and dispose of debris and obsolete buildings on
Federal lands in Alaska. In 1975, the Army launched a pilot environmental restoration program
to respond to known environmental contamination at several Army installations. The Army
environmental restoration program was extended throughout DoD in 1976. Originally, these
activities were primarily designed to prevent contamination from migrating off the boundaries of
DoD properties. Cleanup was not required unless DoD was going to relinquish ownership of a
property or use the property in another DoD mission. During this time, many of the pollution
control statutes, such as the Clean Water Act and Solid Waste Disposal Act (commonly referred
to as the Resource Conservation and Recovery Act [RCRA]), were enacted or substantially
revised. In 1980, the original version of the Comprehensive Environmental Response,
Compensation Liability Act (CERCLA) was enacted in Public Law 96-510 (11 December 1980).
In Executive Order 12316 (1982), the President delegated authority for response on military
installations to DoD, thus extending cleanup responsibility for DoD to releases within
installation boundaries.

G.2. The Foundation. Congressional concern over abandoned military buildings and debris in
Alaska, and releases of hazardous substances or pollutants or contaminants from Federal
facilities laid the foundation for the legislation providing funding for the DoD environmental
restoration program. DoD initially used funds from the Military Departments’ Operation and
Maintenance (O&M) appropriations to fund Installation Restoration activities.

G.3. Legislation in the Early 1980s. Before legislation authorizing the program was enacted,
Congress provided funds through annual Defense Appropriation Acts. In December 1983, the
Defense Appropriations Act for Fiscal Year 1984 (Public Law [PL] 98-212) provided one-year
funding for cleaning up hazardous waste released on DoD properties and removing unsafe or
unsightly DoD buildings and debris. The Act also included funding for environmental restoration
activities at FUDS, within a lump sum appropriated to DoD. The line-item appropriations in
Defense Appropriation Acts continued in 1985 and 1986. PL 98-473 (1984) and PL 99-190
(1985). The DoD transfer account established in Fiscal Year 1986 legislation gave DoD
authority to transfer funds to its regular O&M, procurement and construction accounts. This
legislation included language for Building Demolition/Debris Removal (BD/DR) projects at
FUDS that was limited to building or debris that were “unsafe”. Congress limited it further to
former DoD properties currently owned by a State or Local Government or Native American
corporation in Alaska. H.R. Conf. Rep. No. 450, 99" Congress, 1 Session, 270 (1985).

G.4. FUDS Mission Assignment - 1983 to 1984. The Chief of Engineers of USACE was
designated as the executive agent for the FUDS Program by DoD in 1983 by a Memorandum
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from the Assistant Secretary of Defense. This assignment was affirmed in the first FUDS Charter
in 1984. “Defense Formerly Used Site Restoration Program Charter and Management Plan,
Deputy Assistant Secretary of Defense (Installations) (1984). The delegation provided authority
to USACE for the execution of environmental restoration activities at FUDS.

G.5. DERP authorizing legislation and CERCLA Response Authority delegation - 1986. In
October 1986, the Superfund Amendments and Reauthorization Act (SARA) was signed into law
amending CERCLA. Section 211 of SARA provided authorizing statutes for the Defense
Environmental Restoration Program (DERP) (10 United States Code (U.S.C.) §2701 et seq.).
P.L. 99-499, Section 211 (1986). SARA included a new Federal Facilities provision in
CERCLA, section 120, and added language imposing cleanup obligations and schedules on
current Federal Facilities, including military installations. The DERP legislation authorized the
Secretary of Defense to carry out response actions with respect to releases of hazardous
substances or pollutants or contaminants from active military installations and FUDS. The
Defense Appropriation Acts since 1986 have included appropriations for the DERP transfer
account that are transferred to the regular military appropriation accounts and take on the fiscal
characteristics of those types of appropriations. In Executive Order 12580, the President
delegated CERCLA response authorities to various agencies, including lead agency authority to
DoD for facilities under the jurisdiction, custody or control of DoD (E.O. 12580, para. 2(e)(1),
dated 15 Oct. 1987).

G.6. Executive Agent Designation and USACE Responsibilities - 1990. The Secretary of the
Army was designated as the executive agent for the FUDS program by DoD in the 1990 FUDS
Charter. Defense Environmental Restoration Program, Formerly Used Defense Sites (DERP
FUDS) Charter, Deputy Assistant Secretary of Defense (Environment) (1990). The Secretary of
the Army delegated responsibility for execution of the FUDS program to USACE.
Memorandum, Formerly Used Defense Site Program — Charter Approval and Executive Agency
Questionnaire, Deputy Assistant Secretary of the Army (Environment, Safety and Occupational
Health) (10 May 1990). Within USACE, Huntsville Center was assigned to assist HQ USACE
in developing the FUDS inventory and propose eligibility of projects and was further assigned
design and execution responsibility for munitions response, then known as “Ordnance and
Explosive Waste” (OEW) projects. The Missouri River Division was assigned design
responsibility for “Hazardous and Toxic Waste” (HTW) projects, later known as HTRW projects
when radioactive materials response was added, and for legal representation of the FUDS
program in PRP projects. All military Divisions and Districts were assigned to execute BD/DR
projects and CON/HTRW projects, and to implement remediation at HTRW projects.

G.7. Early Program Guidance for DERP-FUDS - 1993 to 1996. In 1993, HQ USACE issued the
first FUDS program guidance in the form of the Program Manual for the Defense Environmental
Restoration Program for Formerly Used Defense Sites (DERP-FUDS), USACE, Directorate of
Military Programs, 8 December 1993. Although numerous memoranda had been issued by HQ
USACE for the FUDS Program on specific topics prior to this time, the 1993 FUDS Program
Manual was the first publication that provided comprehensive instructions to the USACE offices
on the management and execution of the program. In 1994, the Army issued a new FUDS
Charter, specifying the roles and responsibilities of DoD, various HQDA offices, and USACE in
the oversight of and management and execution of the FUDS Program. FUDS Charter, Deputy
Assistant Secretary of the Army (Environment Safety and Occupational Health), 29 June 1994.
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This FUDS Charter included the representation of DoD legal interests in FUDS PRP projects. An
“Environmental Cleanup and Protection Management Plan for Military Programs” was issued by
HQ USACE on 17 January 1996, which assigned responsibility and accountability for all
military HTRW work, including FUDS, to the geographic military district. In 1996, the FUDS
Program Manual was revised to incorporate new DoD policies and added a narrative explanation
of FUDS program management. Program Manual for DERP-FUDS, USACE Directorate of
Military Programs, July 1996.

G.8. Transfer Accounts and Cooperative Agreement Authority - 1997-2001. Public Law 104-
201, National Defense Authorization Act for FY 1997 amended the DERP statutes to establish
four environmental restoration (ER) transfer accounts for each military component and DoD, i.e.,
ER-Army; ER-Navy; ER-Air Force; and ER-Defense. FUDS funds were included in the Defense
transfer account. This amendment also added authority in 10 U.S.C. 2701(d)(1) for DoD to enter
into cooperative agreements and interagency agreements with Indian Tribes to carry out DoD’s
DERP functions, to go along with authority for agreements with other Federal, State and local
agencies. DoD issued policy to implement the changes in the DERP Management Guidance,
Deputy Undersecretary of Defense, 17 March 1998. This guidance included the FUDS program
in the broader DERP policy directions. HQ USACE issued the revised DERP-FUDS Program
Manual in an interim Engineer Circular, 200-3-1, 30 September 1999. The Floyd David Spence
National Defense Authorization Act for FY 2001, Public Law 106-398, established the ER-
Formerly Used Defense Sites (ER-FUDS) transfer account as the fifth DERP funding account
that would receive separate appropriations for the FUDS portion of the DERP.

G.9. DERP Management Guidance - 2001. The Office of the Deputy Under Secretary of
Defense (Installations and Environment) ODUSD(I&E) issued the Management Guidance for the
Defense Environmental Restoration Program (DERP) — September 2001. The Management
Guidance indicated Components’ responsibilities included executing environmental restoration
activities per applicable statutory and regulatory requirements and guidance. The Management
Guidance further indicated the Secretary of the Army had delegated day-to-day program
management and execution responsibilities of the FUDS program to the USACE. DoD
established the DERP program category for the Military Munitions Response Program in this
guidance and defined it to include response actions to address UXO and Waste Military
Munitions or the chemical residues of military munitions. Later that year, the DERP statuteswere
amended to add 10 U.S.C. Section 2710 requiring an inventory of “defense sites” with known or
suspected UXO, DMM or munitions constituents, and to require DoD to develop a prioritization
process for all these sites. The National Defense Authorization Act for Fiscal Year 2002, Public
Law 107-107, Title III, Subtitle B, 28 December 2001 is a law that required DoD to establish a
DERP program element for remediation of the munitions response sites within each of the five
environmental restoration transfer accounts.

G.10. FUDS Charter and Program Policy - 2003 to 2004. The Deputy Assistant Secretary
of the Army (Environment, Safety, and Occupational Health), OASA(I&E) issued a
memorandum on 31 October 2003, Subject: Charter for the Formerly Used Defense Sites
Program. The reissued Charter assigned responsibility to the Directorate of Military Programs on
behalf of the Commander, U.S. Army Corps of Engineers, to execute the FUDS program and
further authorized redelegation of certain FUDS decision authority to USACE Divisions and
Districts. HQ USACE issued Engineer Regulation 200-3-1, Formerly Used Defense Sites
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(FUDS) Program Policy, 10 May 2004, providing formal direction on managing and
implementing the FUDS program within USACE, and incorporating new policy from the DERP
Management Guidance and Army 2003 FUDS Charter.

G.11. Munitions Response Site Prioritization Protocol and Restoration Advisory Board Rule —
2005/2006. In 2005, DoD published the Munitions Response Site Prioritization Protocol
(MRSPP), 70 FR 58016, 5 October 2005, codified at 32 CFR Part 179. This regulation
established a process for evaluating a number of factors to prioritize MMRP projects based on
explosive, chemical, and health hazards, and allowing consideration of other specified factors to
sequence funding and work. In 2006, DoD published the final rule for Department of Defense
Restoration Advisory Boards, 71 FR 27610, 12 May 2006, codified at 32 CFR Part 202. The
RAB Rule established rules to form a community board for DERP projects where there is
sufficient interest, to provide input on the investigation and remedy selection phases of response
actions, particularly concerning the determination of reasonably anticipated future land use and
evaluation of alternatives.

G.12. FUDS Transformation - 2006. In 2006, USACE developed a FUDS Transformation
Study that addressed improvements in the management of the FUDS Program to reduce
management costs and make more funds available for project execution. The Study
recommended fourteen Project Management Districts for the FUDS Program, down from
twenty-two, with not more than two FUDS PM Districts per Division. The Division structure
was unchanged at seven. In September 2006, the Chief of Engineers signed Operations Order
2006-48 — USACE Formerly Used Defense Sites (FUDS) Transformation that implemented the
recommendations of the Study. Each Division developed an Implementation Plan for
transitioning to the new organization in FY 2007 and for full implementation in FY 2008.

G.13. DERP Manual updates and enclosures - 2012-2013. DoD issued the DoDI 4715.07,
Defense Environmental Restoration Program, 21 May 2013, Enclosure 2, paragraph 8.a.(2), and
the DERP Manual (DoDM 4715.20, 9 March 2012, Enclosure 2, paragraph 4.c.) to provide
program responsibility assignments and more detailed DERP policy. The DoDI designated the
Secretary of the Army as Lead Agent for the FUDS Program. The Manual recognized the
Secretary of the Army responsibility as the lead agent for the FUDS program, subject to the
oversight of the DUSD(I&E) to provide oversight, including guidance, planning, programming,
and budgeting for the FUDS program, and to implement FUDS guidance and review program
execution. The Manual authorized the Secretary of the Army to issue and update specific
guidance for management and execution of environmental restoration activities at FUDS
properties in accordance with the DERP Manual. The Manual specified DUSD(I&E) retained
oversight, including policy, planning, programming, and budgeting responsibility for FUDS. In
2018, Change 1 to the DERP Manual was issued to clarify and incorporate subsequent policy
instructions, including to streamline Five-Year Review procedures. Additional OSD Policy
Memorandums issued subsequent to May 2012 are available at
https://www.denix.osd.mil/derp/policy/.

G.14. FUDS Interim Guidance Documents - 2012. Updates to FUDS Program Policy subsequent
to issuance of the 2012 DoDM 4715.20 were provided using Interim Guidance Documents

(IGDs). The IGDs were necessary to provide timely alignment of Program Policy with updates to
the DERP Manual, clarify Program Policy, and incorporate best practice and innovative tools for
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program management. The IGDs have subsequently been incorporated into the FUDS
Handbook, as appropriate.

G.15. Recent Delegations. The Memorandum, Secretary of the Army, 17 December , 2015,
subject: Delegation of Army's Defense Environmental Restoration Program (DERP)
Responsibilities (paragraph 5) delegated and assigned FUDS Lead Agent responsibilities to the
Assistant Secretary of the Army (Installations, Energy and Environment) (ASA (IE&E)).The
ASA(IE&E) issued a memorandum for the Commanding General, USACE, Subject: Assignment
of Mission Execution Functions Associated with Department of Defense Lead Agency
Responsibilities for the Formerly Used Defense Sites Program, 24 June 2016. This memorandum
delegated and assigned mission execution authority to the USACE Commander while retaining
FUDS Lead Agent authority at ASA(IE&E). The memorandum required that in cases where a
proposed decision represents a change in precedent or policy; is of significant White House,
Congressional, Department, or public interest; or has been or should be of interest or concern to
the ASA(IE&E), the ASA(IE&E) shall be briefed prior to the decision unless the exigencies of
the situation prevent otherwise. The delegation of authority was effective immediately,
superseded all previous delegations, and remained in effect for three years unless cancelled,
modified, or rescinded. The delegation also authorized limited further delegation of various
decisions. The latest delegations as well as cancelled, modified, or rescinded delegations are
maintained on the FUDS Portal.
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APPENDIX H
Project Documents for the Administrative Record

The two primary purposes of the CERCLA Administrative Record! are to inform the public of
the conditions at the site of a release, in order to facilitate public comment on the proposed
removal or remedial action, and to provide an official record of the basis for the removal or
remedial action decision in the event of a legal challenge. Only documents containing factual
data relevant to the selection of the response action on the property should be included in the
Administrative Record File. If the Administrative Record is complete, i.e. it contains all the
factual data relied upon in making the removal or remedial action decision, any judicial review
of the decision will be limited to the Administrative Record.

FUDS records must be maintained in a permanent project file. The Administrative Record is a
subset of the permanent project file. This appendix provides discussion and guidance regarding
documents generated at a FUDS HTRW or MMRP project and whether or not they would
normally be included in the Administrative Record. This discussion is not intended to be a
comprehensive tool for document evaluation relative to incorporation into the Administrative
Record. The appendix also clarifies that each response action decision has a separate
Administrative Record although some documents may be included in multiple Administrative
Records.

For CERCLA actions in FUDS there are three general conditions for establishment of an
Administrative Record. The requirements and timelines are provided in the NCP
(40 CFR § 300.415, 40 CFR § 300.430, and 40 CFR § 300.815).

e At the initiation of the Remedial Investigation the Administrative Record is established
and a notice of the availability of the Administrative Record is published in a major local
newspaper of general circulation. One or more other mechanisms, in lieu of or in addition
to the local newspaper, may be used to give adequate notice to the community of the
availability of the Administrative Record File. A local repository would be established, to
the extent practicable, by the time of the initiation of the field work.

e For a Time Critical Removal Action, the establishment of the Administrative Record and
notice to the community, as above, must occur within 60 days of the initiation of the on-
site removal activity. Additionally, if the on-site action is expected to extend beyond 120
days from the initiation of the on-site removal activities, a local information repository
would be established at or near the location of the response action.

e For a Non-Time Critical Removal Action, the Administrative Record and local
information repository are established once the EE/CA approval memorandum is signed.
For FUDS, the approval memorandum is the Removal Process Initiation Memorandum

' A CERCLA Administrative Record is not required for tank or container removal projects that involve POL, or for
BD/DR projects. Such projects may be subject to NEPA however, they are usually Categorically Excluded from the
NEPA evaluation process. If so, there would be no requirement for an Administrative Record under NEPA. If there
has been a leak of a hazardous substance from a tank or container, then CERCLA would apply and there would be a
requirement for an Administrative Record for this category of project.
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(RPIM) and approval for the phase to be added to the current fiscal year workplan. Once
both of these approvals are provided, funding is then available to establish the
Administrative Record and notice of the availability of the Administrative Record is
provided as above.

An Administrative Record File is not required for a project that does not proceed beyond the
FUDS Site Inspection phase.

In accordance with standard operating procedures, FUDS documents in the FUDS Portal are
generally coded as “accessible” or “protected” for both hard copy files and electronic copies
stored within the FUDS information systems. Accessible documents are in the XDocs collection
that is available to authorized persons from outside of USACE, such as regulators or RAB
members. Not all project documents in this collection will be in the Administrative Record. Only
documents that contain factual data relevant to the selection of the response action and also
coded as “accessible” may be included in the Administrative Record. Documents coded as
“accessible” should not include any Personally Identifiable Information (PII) or have that PII
appropriately redacted. Documents coded as “protected” are not included in the XDocs
collection but are available to authorized USACE FUDS project personnel through the FUDS
Docs collection. “P” coded documents may not be included in the Administrative Record. If
there is factual data relevant to the selection of the response action included in a document that
would be marked “protected”, that information must separately be made available for inclusion
in the Administrative Record in a document coded as “accessible.” These codes are not intended
to reflect determinations of legal privilege. The District Counsel should be consulted when
questions of privilege for any document arise.

The Administrative Record Index provides an accounting of all the records that comprise the
Administrative Record. The Administrative Record is referred to as the Administrative Record
File until the response action decision is made. For a Removal and Remedial Action, once the
response action decision is made, the Administrative Record supporting the decision is complete.
This means that for a project with a Removal Action and a Remedial Action, there will be more
than one Administrative Record. As it is possible that several documents may be part of the
Administrative Record for both the Removal and Remedial Action, the Administrative Record
Index clarifies which records are associated with each Administrative Record. Again, only
documents containing factual data relevant to the selection of the response action are included in
the Administrative Record for the response action.

The following are examples of documents that would typically be appropriate and/or required for
the Administrative Record:

e Progress reports that provide unique or new factual information related to a selection of a
response action (any protected contractor confidential business or trade secret
information should not be included).

e Sampling and analysis data generated prior to the response action decision. When it is
available, validated data should be used. In order to limit the physical size of the
Administrative Record File, sampling and analysis data may be included in the
Administrative Record File by referencing the data in the Administrative Record File

H-2
FUDS Handbook e 2 December 2022



Index and maintained in electronic form that is available to the public. Summaries of
sampling and analysis results are sufficient, and raw laboratory data need not be included
if the summaries provide an adequate description of the results of site characterization
sampling.

e Final versions of work plan (including all subplans) and any subsequent
revisions/modifications prepared prior to and in support of the response action decision,;

e All relevant draft and final documents (e, g., EE/CA, RI/FS, PP, ROD, Community
Relations Plan) that are made available to the public and upon which the government
received comments, as well as the government responses to comments;

e Draft documents which contain factual information that does not appear in the final
document or in other documents, and upon which the government based a portion of its
response action decision (even if the document was not released to the public);

e Final RI, FS, PP, and associated technical memoranda;

¢ ARAR information which is not considered privileged and is directly related to decisions
made for the MMRP or HTRW project must be included in the Administrative Record.
This includes documentation of State Certification of ARARs, if received, or
documentation of request(s) for State Certification of ARARs, if not received;

e USACE public information releases regarding a project issued prior to the ROD/DD;

e General newspaper articles attached to an agency record that provide factual information
considered in the selection of a response action (otherwise they would not be included).

e Comments on draft documents received from members of Congress that were considered
in the selection of a response action (e.g., comments on an EE/CA, RI, FS, Proposed
Plan, ROD, Community Relations Plan) and any responses;

e Final scopes of work, including any modifications, for site work prior to the finalization
of the response action decision document;

e Recommendations or significant information provided by a RAB or TRC, which precede
a removal or remedial action decision, and final documents that establish the RAB or
TRC;

e Correspondence reflecting any changes in the RAB or TRC membership and the minutes
of any public meeting with the RAB or TRC and any meeting between the RAB or TRC
and the agency decision-making official through the issuance of the final removal or
remedial action decision.

The following are examples of documents that would typically be maintained in the project file
that may not be appropriate for the Administrative Record:

e Internal agency process and coordination documents;

e Collateral information not relevant to the remedy selection decision;

e Property level documents (unless they provide factual information relied upon as part of
the response action decision; more discussion provided below);

e Records that are developed after the remedial action decision;

e Internal correspondence (unless the records contain facts that are not available elsewhere
and are pertinent to the response selection decision, the record or at least the fact portion
of the record should be included in the Administrative Record);
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e Internal recommendations are privileged to the agency and should not be included in the
Administrative Record;

e Routine contractor progress reports for payment purposes as contractor financial
submissions may contain protected contractor confidential business or trade secret
information;

e Internal draft documents developed for work plans or reports prior to the remedial action
decision,;

e Most contract file documents (other than scopes of work for activities completed prior to
issuance of the response action decision document) are not relevant to the selection of a
response action and should not be included in the Administrative Record. Official
contract documents and financial records are maintained pursuant to governing
regulations, including the Federal Acquisition Regulation, and the DoD Financial
Management Regulation.

e Documents generated after the response action decision document is finalized are usually
not a part of the Administrative Record (more discussion provided below);

e Remedial Design and Remedial documents are usually not part of the Administrative
Record (more discussion provided below).

USACE attorney working file records and internal correspondence are privileged documents and
therefore excluded from the Administrative Record File. These include, but are not limited to:

e Emails to and from counsel;

e Communications with DOJ;

e Formal letters to and from attorneys within the US Government;
e Meeting and telephone notes;

e Correspondence between attorneys and MMRP or HTRW project team members relating
to ARARs;

However, letters or other documents sent or released to parties outside the agency or DOJ might
not be privileged and should be reviewed by counsel to determine if a privilege applies. To the
extent such records are not privileged and pertain to the selection of a response action, they will
be included in the Administrative Record File.

Property level documents (as opposed to project specific documents) are reviewed for possible
inclusion in the Administrative Record File. These documents are typically prepared well prior
to establishment of the Administrative Record File. Documents that contain factual information
used in evaluation of response action decisions would be included in the Administrative Record.
Title search records may be excluded from the Administrative Record if they do not contain
information relevant to selection of a response action. Site descriptions and chronologies may be
included in the Administrative Record File if they reflect official agency positions. They are not
to be included if they were prepared as the project team's working papers and not considered in
the removal or remedial action selection decision.

Documents generated after the response action decision document is finalized are usually not a
part of the Administrative Record and not added to the Administrative Record File. The
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exception is that Action Memoranda or DDs for a removal action taken before a remedial action
decision and relevant to the need for additional response action will be included in the
Administrative Record File for the associated remedial decision. If there are multiple project
areas or Operable Units within a property, some documents generated after one Action
Memorandum, ROD, or DD may be included in the Administrative Record related to a decision
for another Action Memorandum, ROD, or DD at the property. Again, an Administrative Record
Index for each response action decision will be useful in defining the records associated with
each response action decision.

On occasion, and for removal actions in particular, response action implementation documents
may need to be included in the Administrative Record after the response action decision
document is signed if they are relevant to the selection of a follow-on removal or remedial
action, if the response action decision document is amended, or an Explanation of Significant
Differences for a remedial action is prepared.

Remedial Design and Remedial Action documents are usually excluded from the Administrative
Record. However, if there are multiple RDs and RAs for the same release or area, documents
from previous RDs and RAs may be included in the Administrative Record to support follow-up
response action decisions. In addition, if there is an amendment to a ROD, or a DD, or an Action
Memorandum, RD and RA implementation documents, including a Five Year Review, may be
added to the Administrative Record if they are relevant to the decision on a change to the
removal or remedial action.

Except as discussed above, documents developed after a removal or remedial action decision,
including LTM documents, are generally excluded from the Administrative Record. If such
documents contain new information that is considered in amending a response action decision, or
relates to a new response action decision, they will be included in the Administrative Record for
the amended or new decision.

The FUDS Records Management Standard Operating Procedure, on the FUDS Portal, provides
additional discussion and utilizes a numbering system that may be used for the Administrative
Record File Table of Contents and the organization of the Index .Use of a parallel structure for
the Administrative Record and the project file structure helps to maintain consistency in the
arrangement of records between these files. The major divisions that make up this file structure
correspond to the 11 volumes that constitute the typical Administrative Record File. The table
from the SOP includes a list of common and likely project documents organized by the
recommended file structure with information on whether records in each subcategory should
likely be included in the Administrative Record File or not. If additional types of records are
produced or obtained for a project, the FUDS PM will consult with the District Counsel
regarding whether or not to include them in the Administrative Record File.
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APPENDIX I
Policy to Address Value Engineering Requirements for the Formerly Used Defense Sites
Program

1.1 References.

a. U.S. Army Corps of Engineers (USACE) CECW-CE, Engineering Regulation (ER) 11-1-
321, Change 1, Value Engineering, 01 January 2011.

b. Office of the Under Secretary of Defense for Research and Engineering, Department of
Defense Instruction (DoDI) 4245.14, Change 2, Subject: DoD Value Engineering
Program, 15 October 2018.

c. Office of Management and Budget (OMB), Circular A-131, Value Engineering, 26
December 2013.

d. Chief, Office of the Value Engineer (COVE) Policy Letter, HQUSACE, Subject: Change
to Federal Requirement for Value Engineering Lower Threshold Limit, 13 February
2013.

1.2 Introduction. This Appendix supplements Chapter 4 by providing detailed instructions to
direct and assist USACE districts and divisions in identifying and applying the necessary Value
Engineering (VE) requirements for FUDS projects and to comply with references 1a and 1d.
Engineering Regulation (ER) 11-1-321 (1a) defines USACE policy for implementation of the
Value Management/Engineering requirements in response to Public Law, OMB Circular A-131
(1¢), and Department of Defense (DoD) requirements (1b). HQUSACE issued policy (1d)
adjusting the lower threshold limit at which VE applies to USACE procurements to $2 million in
early 2013.

1.3 Background. This policy reflects a recent Enterprise-level Value Study performed to
specifically address VE requirements for FUDS Installation Restoration Program (IRP) and
Military Munitions Response Program (MMRP) projects. The study was conducted through the
USACE Omaha District in partnership with representatives from USACE New England District,
HQUSACE, the Environmental and Munitions Center of Expertise (EM CX), and the Office of
Value Expertise (OVx). The FUDS Enterprise Value Study Report can be found on the FUDS
SharePoint.

14 Requirements.

a. A Value Study shall be considered for all FUDS Remedial Actions and Non-Time
Critical Removal Actions with contracts having an estimated cost of $2M or above.
Figure I-1, “VE Screening Process Flowchart,” summarizes the requirements specified in
the following paragraphs.

b. Value Studies are not recommended for the following project phases: Preliminary
Assessment (PA), Site Inspection (SI), Interim Removal Action (IRA), Remedial
Investigation/Feasibility Study (RI/FS), or Engineering Evaluation/Cost Analysis
(EE/CA). Value studies are not recommended for MMRP projects in the long-term
management (LTM) phase. Contracts for these phases with an estimated cost of $2M or
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greater can be documented as a “Low Opportunity — Bridge” by the District Value
Officer (DVO).

For IRP and MMRP Remedial Action-Construction (RA-C) and/or Removal Action-
Construction (RmA-C) phases with estimated costs of $2M or greater, the Project
Manager, project delivery team (PDT), and DVO shall apply the MMRP or IRP VE
Opportunity Screening Matrix, as appropriate, prior to or during the development of the
Performance Work Statement for Remedial/Removal Design (RD/RmD) contracts. It is
important that the DVO participate with the PDT when applying the screening matrix.
The VE Opportunity Screening Matrices are provided on the FUDS SharePoint.

. For IRP projects with an estimated cost of $2M or above in the Remedial Action-
Operation (RA-O) or LTM phases, the Project Manager shall apply the VE Opportunity
Screening Matrix applicable to the RA-O or LTM phase.

The DVO will use the output from the VE Opportunity Screening Matrix to support their
decision to 1.) Use the screen to serve as a Bridge to the FUDS Enterprise Value Study;
or 2.) require a Value Study.

If the DVO determines to use a Bridge strategy, documentation of the Bridge shall
include the completed VE Opportunity Screening Matrix and relevant proposals from the
FUDS Enterprise Value Study Report. If a Bridge strategy is used, completed
documentation shall be provided to the EM CX point of contact for VE.

. Value Studies, if required, shall be programmed and performed as part of the RD/RmD
phase. For projects where this is not possible, value studies shall be done as part of the
RA-C and/or RmA-C phase.

. A single value study may be conducted for multiple FUDS projects where the projects are
similar in scope and location. For example, a single Value Study may address all
Munitions Response Sites for a given FUDS property.

DVOs have skillsets in problem solving to support project execution; they can be a
resource for PDTs working on FUDS projects. Local DVOs tasked with applying VE
requirements to FUDS projects can obtain support from other DVOs experienced in
MMRP/IRP, and VE points of contact at OVx, EM CX, and USACE HQ.

Projects that are subject to the EPIC Groundwater initiative are required to complete an
Alternatives Panel as a prelude to the FS.
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Notes:

1.4.a.FUDS
Contract
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Cost $2M or
Above?

|.4.a. Value Study
Not Required

Project
Phases

| }

r ™
|.4.c. RD/RmD, RA-C I.4.b. PA, SI, IRA, RI/FS, EE/CA,
(and RA-O/LTM HTRW Projects Only) (and LTM for MMRP Projects Only)
N J
Y A 4
e ™
1.4.c/d. Complete Appropriate VE 1.4.b. Do Not Complete VE
Opportunity Screening Matrix Opportunity Screening Matrix
. J/

Y h 4

|.4.e. Output from VE Opportunity

Screening Matrix Informs DVO I4.b. Value Study Not

Decision Recommended
DVO
Determines
VE Study
Needed?
Yes No

1.4.e. Complete VE Study During |.4 blef/f. Do Not Complete VE
RD/RmD (or RA-C if not possible Study. Bridge to the FUDS

otherwise) Enterprise Value Study

1. Requirement References Provided Where Applicable — e.g., “4a.”

Figure I-1. VE Screening Process Flow Chart.
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GLOSSARY

Section I
Abbreviations
Abbreviation: Description:
AAR After Action Report
ADR Alternative Dispute Resolution
AFARS Army Federal Acquisition Regulation Supplement
AGC Advanced Geophysical Classification
AHA Activity Hazards Analysis
AM Action Memorandum
AMSCO Army Management Structure Code
APA Abbreviated Preliminary Assessment
APP Accident Prevention Plan
AR Army Regulation
ARARs Applicable or Relevant and Appropriate Requirements
ARIMS Army Records Information Management System
ASA(IE&E) Assistant Secretary of the Army for Installations, Energy, and Environment
ASD(S) Assistant Secretary of Defense for Sustainment
ASR Archives Search Report
AST Aboveground Storage Tank
ATSDR Agency for Toxic Substances and Disease Registry
AWP Annual Workplan
BD/DR Building Demolition and Debris Removal
BES Budget Estimate Submission
BY Budget Year
CA Cooperative Agreement
CCC Civilian Conservation Corps
CEFMS Corps of Engineers Financial Management System
CEMP HQUSACE, Directorate of Military Programs
CEMP-CED HQUSACE, Directorate of Military Programs, DoD Environmental Programs
Branch
CERCLA Comprehensive Environmental Response, Compensation, and Liability Act
CFO Chief Financial Officer
CFR Code of Federal Regulations
CHF Contaminant Hazardous Factor
COMM/REL  Community Relations (as a Pseudo Project category)
CON/HTRW Containerized/Hazardous, Toxic, and Radioactive Waste
CRA Continuing Resolution Authority
CRP Community Relations Plan
CSM Conceptual Site Model
CSp Chemical Warfare Materiel Site Plan
CSS Chemical Warfare Materiel Safety Submission
CTC Cost-to-Complete
CWM Chemical Warfare Materiel
CWM DC Chemical Warfare Materiel Design Center

Glossary-1

FUDS Handbook e 2 December 2022



Abbreviation:

Description:

CX

CYy

DA

DD
DDESB
DEP ARC
DERP
DLA
DMM
DMR
DNAPL
DoD
DoDGAR
DoDI
DOJ
DPC
DSMOA
EC
EDD
EE/CA
EM

EM CX
EO
EOD
EP

EPA
ER
ER-FUDS
ES

ESA
ESD
ESP
ESS
F&A
FAD
FDE
FFID
FGDC
FLM
FMR
FS
FUDS

FUDS Docs
FUDSMIS

FY
FYDP
FYR

Glossary-2

Center of Expertise

Current Year

Department of the Army

Decision Document

DoD Explosives Safety Board

Defense Environmental Programs Annual Report to Congress
Defense Environmental Restoration Program
Defense Logistics Agency

Discarded Military Munitions

Military Programs Directorate Management Review
Dense, Non-Aqueous Phase Liquid

Department of Defense

Department of Defense Grant and Agreement Regulations
Department of Defense Instruction

Department of Justice

Defense Plant Corporation (also called PLANCOR)
Defense and State Memorandum of Agreement
Emerging Chemical(s) of Environmental Concern
Electronic Data Deliverable

Engineering Evaluation and Cost Analysis

Engineer Manual

Environmental and Munitions Center of Expertise
Executive Order

Explosive Ordnance Disposal

Engineer Pamphlet

U.S. Environmental Protection Agency

Engineer Regulation

Environmental Restoration — Formerly Used Defense Sites
Enterprise Standard

Endangered Species Act

Explanation of Significant Differences

Explosives Site Plan

Explosives Safety Submission

Finance and Accounting

Funding Authorization Document

Findings and Determination of Eligibility

Federal Facility Identification

Federal Geographic Data Committee

Federal Land Manager

Financial Management Regulation

Feasibility Study

Formerly Used Defense Sites

FUDS Document Repository

Formerly Used Defense Sites Management Information System
Fiscal Year

Future Years Defense Plan

Five-Year Review

FUDS Handbook e 2 December 2022



Abbreviation:

Description:

GIS
GOCO
GSA
HA

HQ
HQUSACE
HRS
HTRW
IAG
INPR
IR

IRA
IRM
IRP
ITR
LCC
LCP
LTM
LUC
M&S
MAP
MC
MD
MEC
MFR
MM
MM DC
MMRP
MPPEH
MRA
MRS
MR-QAPP
MRSPP

NCP

NDAI
NEPA
NPL
NRI
NTCRA
O&M
OMA
OMB
OSD
P2

PA

Geographic Information System
Government Owned/Contractor Operated
General Services Administration

Hazard Assessment

Headquarters

Headquarters, U.S. Army Corps of Engineers
Hazard Ranking System

Hazardous, Toxic, and Radioactive Waste
Interagency Agreement

Inventory Project Report

Installation Restoration

Interim Removal Action

Interim Risk Management

Installation Restoration Program
Independent Technical Review

Life Cycle Cost

Life-Cycle Plan

Long-Term Management

Land Use Control

Management and Support

Management Action Plan

Munitions Constituents

Munitions Debris

Munitions and Explosives of Concern
Memorandum for Record

Military Munitions

Military Munitions Design Center

Military Munitions Response Program
Material Potentially Presenting an Explosive Hazard
Munitions Response Area

Munitions Response Site

Munitions Response-Quality Assurance Project Plan
Munitions Response Site Prioritization Protocol

National Oil and Hazardous Substances Pollution Contingency Plan (also
known as the National Contingency Plan)
No Department of Defense Action Indicated
National Environmental Policy Act
National Priorities List

Natural Resource Injury

Non-Time-Critical Removal Action
Operations and Maintenance

Operations and Maintenance, Army

Office of Management and Budget

Office of the Secretary of Defense

Project Management Information System II
Preliminary Assessment
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Abbreviation:

Description:

PAO
PDT
PEAR
PgM
PgMP
PL
PLANCOR
PLR
PM
PMP
PN
POL
POM
PP
PPBE
PPM
PRB
PRESBUD
PRP
PRSC
PY
QA
QAPP
QASP
QC
QMP
QSA
QSM

RAB
RA-C
RAO
RA-O
RC
RCRA
RD
RDX
RESS
RFC
RI
RI/FS
RIP
RmA-C
RmD
ROD
ROE
RPIM

Glossary-4

Public Affairs Office

Project Delivery Team

Project Execution Accounting Report

Program Manager

Program Management Plan

Public Law

Defense Plant Corporation (also called DPC)

PRP Litigation Report

Project Manager or Project Management (depending on context)
Project Management Plan

PRP Negotiations

Petroleum, Oils, and Lubricants

Program Objective Memorandum

Proposed Plan

Planning, Programming, Budgeting, and Execution

Program and Project Management (as in PPM District)

Program Review Board or Project Review Board (depending upon context)
President's Budget

Potentially Responsible Party

Post Removal Site Control

Prior Year

Quality Assurance

Quality Assurance Project Plan

Quality Assurance Surveillance Plan

Quality Control

Quality Management Plan

Quality Control Review, Supervisory Review, Quality Assurance Review
Quality System Manager

Restoration Advisory Board

Remedial Action — Construction
Remedial Action Objectives

Remedial Action — Operation

Response Complete

Resource Conservation and Recovery Act of 1976
Remedial Design

Royal Dutch Explosive

Required Explosives Safety Submissions
Reconstruction Finance Corporation
Remedial Investigation

Remedial Investigation/Feasibility Study
Remedy-in-Place

Removal Action — Construction

Removal Design

Record of Decision

Right-of-Entry

Removal Process Initiation Memorandum
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Abbreviation:

Description:

RRSE
RSE
S&A
SARA
SEDD
SEP
SFFAS
SI
SMAP
SNaP
SOOH
SOW
S&R
SSHP
TAG
TAPP
TBC
TCRA
TI

TNT
TOSC
TPS
TRC
TSG
UFP QAPP
USACE
USAPHC
USATCES
UsC
USO
UST
UU/UE
UXO
UXOQP
VE

Relative Risk Site Evaluation

Remedial System Evaluation

Supervision and Administration

Superfund Amendments and Reauthorization Act of 1986
Staged Electronic Data Deliverable

Supplemental Environmental Project

Statement of Federal Financial Accounting Standards
Site Inspection

Statewide Management Action Plan

Select and Native Programming Data Input System
Site Ownership and Operational History report
Scope of Work

Supervision and Review

Site Safety and Health Plan

Technical Assistance Grant

Technical Assistance for Public Participation
To-be-Considered

Time-Critical Removal Action

Technical Impracticability

Tri-Nitro-Toluene

Technical Outreach Services to Communities
Third-Party Site

Technical Review Committee

The Surgeon General

Uniform Federal Policy for Quality Assurance Project Plans
U.S. Army Corps of Engineers

U.S. Army Public Health Center

U.S. Army Technical Center for Explosives Safety
United States Code

United Service Organizations

Underground Storage Tank

Unlimited Use/Unrestricted Exposure

Unexploded Ordnance

UXO Qualified Personnel

Value Engineering
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Section 11
Terms

Action Memorandum

DoD decision document to select and approve the conduct of a removal action. Provides a concise,
written record of the decision to select an appropriate removal action. As the primary decision
document, it substantiates the need for a removal action, identifies the selected alternative for the
removal action to be taken, and explains the rationale for the removal action selected,
demonstrating compliance with the NCP.

Administrative Record

The body of documents that informs the public of the site investigation and “forms the basis” for
the selection of a particular response at a site. Documents that are included are relevant documents
that were relied upon in selecting the response action as well as relevant documents that were
considered but were ultimately rejected.

Advanced Geophysical Classification

The process of making principled decisions, using methods validated by the DoD, to identify
buried metal objects that pose a potential explosive hazard and those that can be safely left in the
ground as nonhazardous items.

Applicable or Relevant and Appropriate Requirements (ARARS)

Applicable requirements means those cleanup standards, standards of control, and other
substantive requirements, criteria, or limitations promulgated under Federal environmental or State
environmental or facility siting laws that specifically address a hazardous substance, pollutant,
contaminant, remedial action, location, or other circumstance found at a CERCLA site and
establish the degree of cleanup for a remedial action. Only those State standards that are identified
by a State in a timely manner and that are more stringent than Federal requirements may be
applicable (40 CFR § 300.5). Relevant and appropriate requirements means those cleanup
standards, standards of control, and other substantive requirements, criteria, or limitations
promulgated under Federal environmental or State environmental or facility siting laws that, while
not “applicable” to a hazardous substance, pollutant, contaminant, remedial action, location, or
other circumstance at a CERCLA site, address problems or situations sufficiently similar to those
encountered at the CERCLA site that their use is well suited to the particular site and establish the
degree of cleanup for a remedial action. Only those State standards that are identified in a timely

manner and are more stringent than Federal requirements may be relevant and appropriate. (40
CFR § 300.5)
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Baseline Risk Assessment for HTRW and MC

The baseline risk assessment is an analysis of the potential adverse health effects (current or future)
caused by hazardous substance releases from a site in the absence of any actions to control or
mitigate these releases. The baseline risk assessment contributes to the site characterization and
subsequent development, evaluation, and selection of appropriate response alternatives. The
baseline risk assessment is the consideration of all site-specific data resulting in a determination of
acceptable or unacceptable risk.

Baseline Risk Assessment for MEC

The baseline risk assessment for MEC is a determination of the potential presence of MEC, the
activities site users might perform (current or future) that would impart energy to a potential MEC
item, and the likelihood for, and the severity of adverse health effects caused such interactions, in
the absence of any actions to control or mitigate them. The baseline risk assessment contributes to
the site characterization and subsequent development, evaluation, and selection of appropriate
response alternatives for an MRS. The baseline risk assessment is the consideration of all site-
specific data resulting in a determination of acceptable or unacceptable risk.

Beneficial Use

For purposes of FUDS BD/DR and CON/HTRW Projects, beneficial use is the right to use a
serviceable building or appurtenant structure or oil containing above ground storage tank,
underground storage tank, or associated piping, or utility system located on an eligible FUDS
Property by a non-DoD entity subsequent to DoD real estate accountability and jurisdiction.
Beneficial use is not an eligibility consideration related to CERCLA hazardous substances or
pollutants or contaminants associated with an HTRW or MMRP Project on a FUDS Property.
However, subsequent use of transformers, ranges, landfills, and other similar facilities may create a
PRP issue. See Potentially Responsible Party.

Budget Estimate Submission (BES)

This is each service’s two-year budget proposal based on the Program Decision Memorandum. The
first two budget years of the POM are the service’s budget estimate submission, although all other
POM years’ fiscal data are summarized and included.

Budget Year (BY) Annual Workplan (AWP)

This is HQUSACE’s draft work directive for BY execution. The draft quarterly obligation or
execution plan of the PRESBUD (BY program of the Future Years Defense Plans [FYDP]) is the
initial draft BY AWP. This BY AWP will be updated each time the POM and BES are updated.
Upon Army approval in September after Congressional authorization and appropriation of the
PRESBUD, this becomes the Current Year (CY') annual workplan.
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Building Demolition/Debris Removal Program

For purposes of the FUDS program, the demolition and removal of unsafe buildings and structures
at facilities or sites that were under the jurisdiction of the Secretary of Defense and owned by,
leased to, or otherwise possessed by the United States (including Governmental entities that are the
legal predecessors of the DoD or the DoD Component) and that were unsafe at the time of transfer
and have not been beneficially used since transfer by any other party. BD/DR projects are subject
to additional conditions as described in paragraph 3.4.5.4 to be eligible projects. One of three
DERP program categories. (DERP Manual)

Categorically Excluded

The phrase “Categorically Excluded” was established when FUDS inventory guidance was issued
to facilitate prompt determinations of properties that, by virtue of their historic operations and/or
control, would not meet the DERP eligibility criteria. HQ USACE, CEMP-RE, DERP FUDS —
Policy Guidance, 25 October 1990. These categories designated properties that were excluded for
action under the FUDS Program because the nature of operations or the agency in control were of
such a nature that environmental restoration activities under the FUDS Program were not required.
Categorically Excluded properties did not require an FDE or INPR but were documented on a
worksheet that was forwarded to the Division for concurrence. This allowed program resources to
focus on identifying and reviewing the many FUDS properties where environmental restoration
activities under the FUDS program could be necessary. The categorical exclusions were modified
in the early program years to facilitate these determinations. Categorically Excluded properties
included United Service Organizations (USO) properties, Civilian Conservation Corps (CCC)
camps, recruiting centers, cemeteries, active military installations, and USACE Civil Works
properties. Starting in FY2018, the FDEs for properties previously classified as Categorically
Excluded were re-evaluated to determine if the property was eligible or ineligible for the DERP—
FUDS program using criteria established in the DERP Manual and described in Chapter 3.

Center of Expertise (CX)
See Mandatory Center of Expertise.

CERCLA Response Action or CERCLA Response Requirement

A CERCLA Response Action or CERCLA Response Requirement in the FUDS program refers to
environmental responses that address DERP eligible CERCLA contamination for execution by the
FUDS Program. A CERCLA Response Action includes removal actions and remedial actions.

Chemical Warfare Materiel (CWM)
See definition in Section 179.3 of Title 32, Code of Federal Regulations.

Community Relations Plan

The Community Relations Plan (CRP) serves as the framework to establish a successful
information exchange with the public during the Environmental Restoration Process. The CRP
assists the lead agency to satisfy the public involvement requirements of CERCLA and the NCP
for removal and remedial actions. Each CRP must be tailored to fit the individual site and situation
and should accommodate any site-specific agreements between the U.S. Army and the EPA or
State environmental agencies. The CRP is not a static document and should be revised to reflect
the development and progress of actions at the project.
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Conceptual Site Model (CSM)

A description of a FUDS and its environment that is based on existing knowledge. It describes
sources of military munitions or HTRW at a property; actual, potentially complete, or incomplete
exposure pathways; current or reasonably anticipated future land use; and potential receptors. The
source-receptor interaction is a description output of a CSM. The CSM serves as a planning
instrument, a modeling and data interpretation aid, and a communication device for use by the
PDT.

Corps of Engineers Financial Management System (CEFMS)

CEFMS is a Windows-based relational database system used as a financial execution and
management tool at all USACE levels. It records the project funding, obligation, expenditures, and
disbursements for authorized projects. It shares financial data with P2. It supports the preparation
of the Project Execution Accounting Report (PEAR) and other financial reports for management
use.

Cost-to-Complete (CTC)
The estimated cost remaining at DERP sites, covering the period beginning October 1 of the
upcoming Fiscal Year (FY) through the site closeout (SC) milestone.

Cost Recovery
Cost recovery is the legal process of recovering all or a portion of the response action costs one

party has incurred that are the responsibility of another PRP. The right to recover costs is affected
by certain burdens of proof to support costs, necessity of the costs, and the alleged contribution of
each responsible party to the contamination at a property. It is USACE intent to avoid the need for
cost recovery actions by addressing PRP contribution shares in settlement negotiations/litigation
while the PRP conducts the response actions, rather than attempting to recover costs after
performance of response actions using ER-FUDS funds.

Cost Sharing
Cost sharing involves amounts contributed by two or more PRPs for the costs of response actions

that have been or will be conducted under CERCLA for which all PRPs bear a portion of the
responsibility. Cost sharing amounts paid by a PRP to USACE for a FUDS response action are
recovered and credited to the ER-FUDS transfer account and are then available to be used by
FUDS in its performance of response actions approved by the FUDS program in the future.
Whenever possible, cost sharing agreements will be developed by the U.S. Department of Justice
working with the FUDS PRP District Counsel, and the United States share of liability for a cost
share will be funded from the Judgment Fund.

Current Liability

These are liabilities incurred that will be covered by available budgetary resources (i.e., current
year and six prior years) encompassing not only new budget authority but also other resources
available to cover liabilities for specified purposes in a given year which includes unliquidated
obligations.

Current Year (CY) Annual Workplan (AWP)
This is HQUSACE’s official work directive based on the CY appropriated budget for Divisions
and Districts to execute. It consists of all CY line items in the official FYDP.
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Data Quality Objective (DQO)

A Data Quality Objective is a qualitative and quantitative statement developed to clarify study
objectives, define the type of data needed, and specify the tolerable levels of potential decision
errors. A DQO is used as the basis for establishing the type, quality, and quantity of data needed to
support the decisions that will be made. (EM 200-1-15)

Decision Document

A generic term used to describe the documentation for the selection of a removal action, remedial
action, or other type of environmental restoration action. Examples of Decision Documents (DDs)
include an action memorandum (AM) (i.e., document describing a removal action selected in
accordance with section 300.415 of the NCP) and a Record of Decision (ROD) (i.e., document
describing the selection of a remedial action in accordance with section 300.430(f)(5)).

Defense Environmental Restoration Program (DERP)

The DoD environmental restoration program authorized as a section of SARA in 1986. DERP
authorizes and governs the evaluation and cleanup of contamination and other environmental
conditions at Department of Defense installations and Formerly Used Defense Sites.

(10 USC § 2700 et. seq.)

Delineation

The process of revising a FUDS Project by splitting or further defining it as necessary for more
efficient project management. Although this term is most commonly used with respect to MMRP
Projects/MRSs, it can equally be applied for all project categories. Reasons for undertaking
delineation include, but are not limited to, the need to address issues such as the anticipated
response scenarios, stakeholder input, risk management, and project complexity.

DERP eligible CERCLA contamination for execution by the FUDS Program

DERP eligible CERCLA contamination for execution by the FUDS Program consists of hazardous
substances or pollutants or contaminants as defined in CERCLA (42 USC § 9601) and the NCP (40
CFR § 300.5) and/or military munitions, including munitions of explosive concern (MEC), as
defined in 32 CFR § 179.3, and Munitions Constituents (MC), as defined by 10 USC § 2710(e)(3)
released to the environment on properties that satisfy the FUDS eligibility requirements. DERP
eligible CERCLA contamination for execution by the FUDS Program does not include POL only
contamination as petroleum is excluded, by definition, from being a CERCLA hazardous substance
or pollutant or contaminant, nor unsafe conditions associated with a BD/DR Project. A CERCLA
Response Action or CERCLA Response Requirement refers to environmental responses that
address DERP eligible CERCLA contamination for execution by the FUDS Program on a FUDS

property.

Design Center
A specified USACE field office assigned a singular technical mission that is permanent and

USACE-wide in scope, see ER 1110-1-8153. The designated office is to be considered the “lead
activity” in a specialized area where capability needs to be concentrated for maximum
effectiveness, economy, and efficiency. For the FUDS MMRP project activities, authorized MM
Design Centers will support the District PMs to conduct all phases of the MMRP response action
after the approval of the INPR, unless the munitions response action is transferred to an approved
District.
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Determination of Eligibility

This is a program decision made by a USACE authorized official to determine if a property and
project are eligible under the FUDS Program. Information gathered during the determination of
eligibility, along with recommendations for further action, if appropriate, is reported in the
Inventory Project Report.

Discarded Military Munitions (DMM)

Military munitions that have been abandoned without proper disposal or removed from storage in a
military magazine or other storage area for the purpose of disposal. The term does not include
unexploded ordnance, military munitions that are being held for future use or planned disposal, or

military munitions that have been properly disposed of consistent with applicable environmental
laws and regulations. (10 USC § 2710(e)(2)).

DoD Relative Risk Site Evaluation Primer

A single, consistent DoD-wide approach for evaluating the relative risk to human health and the
environment posed by the chemical contamination present at a site. Evaluation of contaminants
present, environmental migration pathways, and receptors results in the placement of sites into
relative risk categories of “high”, “medium,” or “low.” These categories are used in prioritizing
sites and sequencing environmental restoration activities within the FUDS program. (DERP
Manual)

DoD’s Updated BES and the President's Budget (PRESBUD)

Budget Estimate Submission (BES) will be updated based on the Program Budget Decision. The
first budget year of the updated BES is the PRESBUD. OMB assembles the one-year PRESBUD to
be submitted to Congress.

Engineering Evaluation/Cost Analysis (EE/CA)

An EE/CA is prepared for all non-time-critical removal actions as required by Section
300.415(b)(4)(1) of the NCP. The goals of the EE/CA are to identify the extent of a hazard, to
identify the objectives of the removal action, and to analyze the various alternatives that may be
used to satisfy these objectives for cost, effectiveness, and implementability. (EP 75-1-3)

Enterprise Standard

Enterprise Standards are standard business practices and other operating procedures, recognized by
HQUSACE for application across USACE. The responsible functional offices/ Communities of
Practice define the minimum requirements or default conditions that are to be consistently
implemented throughout USACE. (ER 5-1-14)
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Federal Agency Hazardous Waste Compliance Docket (also known as, Federal Docket)

The Federal Facilities Hazardous Waste Compliance Docket (“docket”) maintained by EPA
identifies Federal facilities where notices of hazardous waste activities or a hazardous substance
release have been submitted to EPA under certain sections of RCRA or CERCLA that must be
evaluated to determine if there is evidence of a release of a hazardous substance or pollutant or
contaminant that poses a risk to public health or the environment on property owned by the United
States and under the accountability of a Federal agency. The land holding agency is the responsible
agency for purposes of actions pertaining to a Federal Facility listed on the Docket. The docket,
required by Section 120(c) of the CERCLA, also provides a vehicle for making information about
the notices related to these facilities available to the public. Land holding agencies with
responsibility for Federal Facilities listed on the docket must complete site assessments that
provide the EPA with information needed to determine whether the facility should be included on
the National Priorities List (NPL).

Federal Land Manager

The Federal agency that has accountability for United States owned real property at a particular
location or facility. For the purposes of this definition, accountability means that the Federal
agency reports the real property on its financial statements and inventory records. (41 CFR § 102-
71.20) In the case of any public lands or Indian lands with respect to which no other department,
agency, or instrumentality has accountability and primary management authority, such term means
the Secretary of the Interior.

Federalization or Federalize

For the purpose of FUDS and this ER as it relates to the National Guard, the term Federalization or
Federalize means activation of National Guard Service Members into Federal Service by way of
orders issued from DoD. These orders activate unit personnel and equipment, not the State Guard
real property. To be considered as FUDS eligible property, there must be evidence that the United
States held an interest in the property where the National Guard unit is located and DoD exercised
exclusive jurisdiction, custody, and control over the property and transferred the property out of
United States ownership prior to 17 October 1986. This evidence must accompany the FDE and
confirm that the United Stated owned, leased, or otherwise possessed the property and that DoD
had jurisdiction over the property.

Findings and Determination of Eligibility (FDE)
FUDS property eligibility determination signed at Division level by General Officer or Civilian
SES.

Five-Year Reviews (FYR)

Reviews conducted no less often than every five years after the start of the remedial action or more
frequently if required by the ROD for remedial actions that do not allow Unlimited Use and
Unrestricted Exposure. These reviews are conducted to ensure that the remedial actions are still
protective of human health, safety, and the environment.
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Formerly Used Defense Sites (FUDS) Property

A FUDS is defined as real property that was owned by, leased to, or otherwise possessed by the
United States and under the jurisdiction of the Secretary! that was transferred from DoD control
prior to 17 October 1986 (SARA Section 211 as codified in 10 USC § 2701(c)(1)(B)). The term
“Secretary” means the Secretary of Defense and the Secretaries of each of the Military
Departments, as well as the Secretaries of any predecessor departments or agencies of DoD. FUDS
Properties can be located within the 50 States, District of Columbia, Territories, Commonwealths,
and possessions under the jurisdiction of the United States.

FUDS Project
A FUDS project is a unique name given to an area of an eligible FUDS property where a DERP

eligible response action for execution by the FUDS Project is located. Similar project response
work at separate release areas on a FUDS property may be treated as discrete projects or may be
consolidated into a single project for response purposes for convenience and efficiency. This may
include distinct areas of soil or groundwater contamination, buildings, structures, impoundments,
landfills, storage containers, or other areas where hazardous substance are or have come to be
located, including FUDS eligible unsafe buildings or debris. Projects are categorized by actions
described under the Installation Restoration Program (HTRW and CON/HTRW), Military
Munitions Response Program, or Building Demolition/Debris Removal Program. Refer to
paragraph 3.4.4.2 for DERP Program Categories. An eligible FUDS Property may have more than
one project.

FUDS Document Repository (FUDS Docs)
The FUDS Docs is the USACE centralized electronic document library system for FUDS
permanent record files. Refer to the FUDS Record Management Standard Operating Procedure.

FUDSMIS

The FUDS Management Information System (MIS) is the corporate information system that
supports planning, programming, budgeting, annual workplan development, execution, and
reporting requirements for the FUDS Program.

! The term “Secretary” means the Secretary of Defense. The FUDS Program includes real property which was
under the jurisdiction of the Secretaries of each of the Military Departments, as well as the Secretaries of any DoD
predecessor departments or agencies (e.g. the United States Department of War).

Glossary-13
FUDS Handbook e 2 December 2022



Future Years Defense Plans (FYDP)

This contains executable project actions to match available dollars provided in the POM for the
current year and subsequent six program years. The FYDP is a series of proposed annual funded
workplans that contains all eligible projects and all phases of work identified by Divisions and
Districts for all eligible FUDS Properties. It is also DoD’s master plan database. It contains
resourcing decisions made through PPBES. DoD uses it for internal analysis and Congress uses it
during review of budget requests. The development of the FYDP is a continuous process, with the
FYDP constantly updated based on POM Exhibits, BES, and PRESBUD. However, regularly
scheduled updates occur three times during each PPBES cycle:

a. After the submission of the DoD Component’s POM.
b. After the submission of the DoD Component’s BES.

c. After the President submits his budget to Congress reflecting any final adjustments made to the
DoD budget.

Hazardous Waste Constituent

A hazardous waste constituent is the specific substance in a hazardous waste that makes it
hazardous and, therefore, subject to regulation under Subtitle C of RCRA. 40 CFR § 260.10
defines the term hazardous waste constituent as a constituent that caused the (EPA) Administrator
to list the hazardous waste in Part 261, Subpart D, of this chapter, or a constituent listed in Table 1
of § 261.24 of this chapter.

Hazardous Substance
Defined in section 9601(14) of CERCLA [42 USC § 9601(14)]

Incidental
Incidental is characterized by an additional requirement that is unanticipated, localized, easily
incorporated into an existing project and within the general scope of the primary project.

Ineligible Properties
These are properties that are ineligible for action under the FUDS Program.

Information Repository

A repository, generally located at libraries or other publicly accessible locations in or near the
community affected by the FUDS Project, which contains accurate and up to date documents
reflecting the on-going environmental restoration activities. This may include the EE/CA, CRP,
RAB meeting minutes, RI, FS, PP, public notices, public comments and responses to those
comments, ROD, etc. (EP 200-3-1)

Innovative Technology

Innovative technologies are those technologies or processes that may be significantly better,
cheaper, or faster than existing technologies or processes and that are ready to be implemented in
the field to fulfill the DoD’s cleanup objectives more effectively and economically. This may
include technologies that are currently under development or demonstration that have not been
previously evaluated on a full-scale project.

Installation Restoration Program (IRP)

Program designed to focus on releases of hazardous substances or pollutants or contaminants that
pose environmental health and safety risks at military installations and FUDS. This program is a
category within the DERP.
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Interagency Agreements (IAG)

These are agreements between EPA and USACE that serve as the vehicle for consultation between
the agencies and remedy selection for all NPL properties when DoD is the lead agency and the site
is subject to CERCLA Section 120(¢e). IAGs address the completion of necessary FUDS eligible
remedial responses on the NPL listed site that are within the scope of the IAG. This includes the
review of cleanup alternatives, remedy selection, a cleanup schedule, and operation and
maintenance (RA—O), and long-term management. States can also be party to these agreements.

Interim Removal Action (IRA).

The Interim Removal Action (IRA) phase is used in FUDS to program in FUDSMIS a Time
Critical Removal Action (TCRA) for an HTRW or MMRP project. Following the removal
response, the project must transition to the remedial response process in order to attain the
Remedy-in-Place (RIP) or Response Complete (RC) milestones. As a point of clarification, the
DERP Manual uses the IRA acronym to refer to an Interim Remedial Action (as a remedial rather
than removal response) that is defined in the DERP Manual as a partial solution to a complex (e.g.,
multi-media) contaminant problem or as a remedial action at one site included within a group of
sites. The DERP Manual does not consider an Interim Remedial Action to be a final remedy for a
site and therefore the action cannot achieve RIP or RC unless the Interim Remedial Action
becomes the final action through issuance of a final ROD.

Interim Risk Management (IRM)

Interim risk management activities are conducted by USACE to provide notice to potentially
affected persons of the possibility of hazards to human health, safety, and the environment on the
site, given at a point in the CERCLA process after a risk or hazard is identified but before further
investigations or a response action is conducted (e.g., the time between completion of the SI but
prior to initiation of the RI/FS). Risks or hazards may be associated with military munitions,
including Unexploded Ordnance, Discarded Military Munitions, or Munitions Constituents, as well
as hazardous substances or pollutants or contaminants. IRM efforts will vary depending on site-
specific circumstances and may include but are not limited to measures such as a public
communications plan for contacting the public, public notifications, public education, and
coordination with the lead regulator, local officials, and other stakeholders. Such measures have
the goal of raising awareness of potential risks or hazards and preventing or altering human actions
that may increase risk or hazard to those who do use or may use the property. IRM is not intended
as a substitute for the CERCLA process but is done in addition to the actions taken in the CERCLA
process to raise public awareness of potential hazards found on the property.

Inventory Project Report (INPR)
The INPR is the FUDS Program document that formally documents the FUDS Property and
project eligibility or ineligibility.
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Land Use Controls (LUCs)

Any type of physical, legal, or administrative mechanism that restricts the use of or limits access to
real property to prevent or reduce risks to human health and the environment. Physical mechanisms
encompass a variety of engineered remedies to contain or reduce contamination and physical
barriers to limit access to property, such as fences or signs. The legal mechanisms used for LUCs
are generally the same as those used for institutional controls as discussed in the NCP. Legal
mechanisms include restrictive covenants, negative easements, equitable servitudes, and deed
notices. Administrative mechanisms include notices, adopted local land use plans and ordinances,
construction permitting, or other land use management systems to ensure compliance with use
restrictions. (DERP Manual) NOTE: Because FUDS are not currently under DoD jurisdiction for
purposes of control of the property usage, USACE does not have authority to implement, maintain,
or enforce LUCs related to real property ownership or to the imposition of governmental controls.

Lead Regulatory Agency

States are generally the lead regulator for environmental investigations and response at non-NPL
FUDS. In certain circumstances, EPA may serve as the lead regulator when the State or Tribe
requests EPA assume the lead or when EPA chooses to exert its lead regulator role. When a FUDS
is either proposed for inclusion or listed on the NPL, EPA is the lead regulator.

Liability
A probable and measurable outflow of resources arising from past transactions or events.
(Statement of Federal Financial Accounting Standards (SFFAS) No. 5)

Life-Cycle Cost (LCC)
CTC plus prior year actual expenditure plus prior year unliquidated obligations plus CY budget.

Life-Cycle Plan (LCP)

The LCP contains the CY budget and CTC plan (BY through Time-to-Complete [TTC]). The
official LCP contains the POM balanced FYDP. The official LCP contains the POM balanced
FYDP.

Long-Term Management (LTM)

Environmental monitoring, review of site conditions, and maintenance of a remedial action to
ensure continued protection as designed once a site achieves RC. LTM includes the operations and
maintenance measures required to maintain the effectiveness of response actions. LTM should be
used until no further environmental restoration response actions are appropriate or anticipated.
Examples of LTM include landfill cap maintenance, leachate disposal, fence monitoring and
repair, performance of Five-Year Reviews, and LUC maintenance. (DERP Manual)

Mandatory Center of Expertise

An MCX is a USACE organization that has been approved by HQUSACE as having a unique or
exceptional technical capability in a specialized subject area that is critical to other USACE
commands. Mandatory services to be rendered by an MCX are published in an ER. The
Environmental and Munitions CX (EM CX) is an MCX and services are published in ER 10-1-50.
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Military Munitions

All ammunition products and components produced for or used by the United States armed forces
for national defense and security, including ammunition products or components under the control
of the Department of Defense, the Coast Guard, the Department of Energy, and the National
Guard. The term includes confined gaseous, liquid, and solid propellants, explosives, pyrotechnics,
chemical and riot control agents, smokes and incendiaries, including bulk explosives and chemical
warfare agents, chemical munitions, rockets, guided and ballistic missiles, bombs, warheads,
mortar rounds, artillery ammunition, small arms ammunition, grenades, mines, torpedoes, depth
charges, cluster munitions and dispensers, demolition charges, and devices and components of any
item specified herein. The term does not include wholly inert items, improvised explosive devices,
or nuclear weapons, nuclear devices, and nuclear components, other than non-nuclear components
of nuclear devices that are managed under the nuclear weapons program of the Department of
Energy after all required sanitization operations under the Atomic Energy Act of 1954 (42 USC §
2011, et seq.) have been completed. (10 USC § 101(e)(4))

Military Munitions Response Program (MMRP)

Formerly known as the Ordnance and Explosives Cleanup Program, and a part of the DERP, the
MMRP is the program category under which DoD carries out environmental restoration activities
to respond to releases to the environment of UXO, DMM, or MC at munitions response sites.

Military Programs Directorate Management Review (DMR)
These are quarterly reviews of the FUDS Program conducted by HQUSACE senior management.

Munitions and Explosives of Concern (MEC)
This term, which distinguishes specific categories of military munitions that may pose unique
explosives safety risks, means:

a. Unexploded Ordnance (UXO), as defined in 10 USC § 101(e)(5);
b. Discarded Military Munitions (DMM), as defined in 10 USC § 2710 (e)(2); or

c. Munitions constituents (e.g., TNT or RDX), as defined in 10 USC § 2710(e)(3), present in high
enough concentrations to pose an explosive hazard. (32 CFR § 179.3)

Munitions Constituents (MC)

Any materials originating from Unexploded Ordnance, Discarded Military Munitions, or other
military munitions, including explosive and non-explosive materials, and emission, degradation, or
breakdown elements of such ordnance or munitions. (10 USC. § 2710(e)(3))

Munitions Response

Response actions, including investigation, removal and remedial actions to address the explosives
safety, human health, or environmental risks presented by Unexploded Ordnance (UXO),
Discarded Military Munitions (DMM), or Munitions Constituents (MC). (32 CFR § 179.3)

Munitions Response Area (MRA)
Any area on a defense site that is known or suspected to contain UXO, DMM, or MC. Examples

are former ranges and munitions burial areas. An MRA comprises one or more Munitions
Response Sites (MRS). (32 CFR § 179.3)
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Munitions Response Site (MRS)
A discrete location within an MRA that is known to require a munitions response.
(32 CFR § 179.3) In the FUDS Program, an MRS is equivalent to an MMRP Project.

Munitions Response-Quality Assurance Project Plan (MR-QAPP)

The MR-QAPP is a workplan toolkit. At the time of publication of this guidance, the MR-QAPP
Toolkit Module 1 and Advanced Geophysical Classification QAPP (AGC QAPP) have been
adopted by DoD as the workplan format for MR remedial investigations and remedial/removal
actions, respectively. The AGC QAPP is being updated and will be published as MR-QAPP
Toolkit Module 2.

Munitions Response Site Prioritization Protocol (MRSPP)

A process established in a DoD regulation that provides a tool to assign a relative priority for
munitions responses to each location in the Department’s inventory of defense sites known or
suspected of containing UXO, DMM, or MC. (32 CFR Part 179)

National Oil and Hazardous Substances Pollution Contingency Plan (NCP)

Revised in 1990, the NCP is a regulation promulgated by EPA that provides the regulatory
framework for response actions under CERCLA, as well as National and Regional Response
Teams that respond to releases of national or regional significance. (40 CFR Part 300) The NCP
designates the Department of Defense as the removal response authority for DoD installations, and
incidents involving DoD military weapons and munitions or weapons and munitions under the
jurisdiction, custody, or control of DoD. (40 CFR § 300.120(c) and (d))

Natural Attenuation

The reduction of contaminant concentrations in the environment through biological processes
(aerobic and anaerobic biodegradation, plant and animal uptake), physical phenomena (advection,
dispersion, dilution, diffusion, volatilization, and sorption/desorption), and chemical reactions (ion
exchange, complexation, and abiotic transformation). Terms such as intrinsic remediation or
biotransformation are included within the more general natural attenuation definition. (Interim
Army Policy on Natural Attenuation for Environmental Restoration)
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No DoD Action Indicated (NDAI)

NDALI determinations were USACE programmatic decisions used prior to FY2013 and intended
solely to assist USACE in demonstrating its accomplishment of DERP program goals and
objectives. NDAI was used in FUDSMIS to document that a property or identified FUDS Project is
consistent with any of the following:

a. The property was not eligible for consideration under the FUDS Program.

b. The property was Categorically Excluded from the FUDS Program (refer to Appendix G).

c. Where a FUDS property was eligible:

(1) The hazards found were not the result of DoD actions on or before 17 October 1986,

(2) The hazards found posed no significant threat to human health or safety or the environment,

(3) The hazards are being addressed in another project or process, or
(4) No additional DoD environmental restoration activities was required.

NDALI was thought to be preferable to the No Further Action (NOFA) because NOFA denoted to
regulators that no hazardous substances or pollutants or contaminants existed, when in fact USACE
was saying no DERP-FUDS eligible hazardous substances or pollutants or contaminants remained
at the site at levels that would require further action under DERP-FUDS. The term NDAI continues
to be used within the FUDSMIS for internal purposes because it carries with it information on the
stage of the CERCLA process where USACE determined no DERP-FUDS eligible CERCLA
contamination for execution by the FUDS Program exists.

Non-Time-Critical Removal Action (NTCRA)

A NTCRA is an action initiated in response to a release or threat of a release that poses an
unacceptable risk to human health and welfare or the environment and meets the criteria
established in the NCP to be considered in determining if a removal action is necessary. (See
Chapter 4, paragraph 4.4.4.3.) A time-critical removal action may be appropriate if the release
requires initiation of removal action in less than six-months, otherwise a NTCRA may be
considered if a removal action is necessary. (40 CFR § 300.415)

Other FUDS Eligible Water Areas

These are water areas not associated with a range fan but that may be eligible for a FUDS project
to address a DoD responsibility, including munitions contamination. The responsibility must have
arisen as a direct result of DoD actions on an eligible FUDS property at the time the property was
under the jurisdiction of DoD. Water targets are typically locations in the water used as targets by
DoD aircraft. These locations are eligible for DERP and if associated with an eligible FUDS
property (e.g., the DoD aircraft took off from the FUDS property) will be addressed by the FUDS
program. There may also be instances where a structure leading from a FUDS property out into the
water may create an eligible project in the water area immediately surrounding the structure. For
example, when munitions contamination was the result of DoD activities on a pier extending out
from a shore at an eligible FUDS property.
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Permanent Record File, Project File

The body of documents that constitutes the official agency record file for a FUDS project. It
contains the rationale and justification for the selection of the response action and that supports
FUDSMIS data and Cost-to-Complete estimates, and original agency correspondence and
decisions. It contains all documents in the Administrative Record File as well as additional
supporting documentation not included in the Administrative Record File due to issues such as
privacy, financial confidentiality, internal deliberations, etc.

Pollutant or Contaminant
Defined in section 9601 of CERCLA [42 USC § 9601(33)]

Potentially Responsible Party (PRP)
A PRP is defined in CERCLA Section 107 as any person related to a CERCLA facility that is a:
a. Current owner or operator.

b. Past owner or operator at the time of disposal of any hazardous substance.

c. Person who arranges for disposal or treatment, or transport for disposal or treatment of a
hazardous substance owned by such person at the CERCLA facility.

d. Transporter who has selected the CERCLA facility for the disposal of a hazardous substance.

Potentially Responsible Party Litigation Report (PLR)

A privileged document containing the summary and analysis of information relevant to the PRP
District Counsel and CECC-E determination of the potential for liability for the United States as a
result of past DoD activities and the potential liability of other responsible parties at a FUDS, and
facts that may be pertinent to the allocation of response costs, if appropriate. This document is
prepared in anticipation of possible or actual litigation and is the privileged work product of
USACE counsel. The PLR and all work associated with preparing it are privileged to USACE and
will not be discussed or released outside of USACE except with the express permission of the PRP
District Counsel or CECC-E.

Potentially Responsible Party/Hazardous, Toxic, and Radioactive Waste (PRP/HTRW) Project
A FUDS where HTRW cleanup requirements exist and one or more parties other than DoD are
PRPs for cleanup of the hazardous substances or pollutants or contaminants.

Potentially Responsible Party/Military Munitions Response (PRP/MMRP) Project
A FUDS where MMRP cleanup requirements exist and one or more parties other than DoD are
PRPs for cleanup of the MMRP materials.
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Preliminary Assessment (PA)

The Preliminary Assessment is a limited-scope investigation that collects readily available
information about a property and its surrounding area to determine if there is a release or
threatened release of a hazardous substance pollutant or contaminant and if additional investigation
or action is required to determine if there is a threat to human health or the environment or a safety
hazard. The PA is designed to distinguish, based on limited data, between sites that pose little or no
threat to human health and the environment and sites that may pose a threat and require further
investigation. The PA also identifies sites requiring assessment for possible time-critical or non
time-critical removal actions. If the PA results in a recommendation for further investigation, a Site
Inspection is performed. Refer to Appendix E for FUDS Preliminary Assessment requirements.

Program Management

The centralized, coordinated management of programs within available resources, in accordance
with applicable laws, policies, and regulations, to achieve strategic benefits and objectives. Under
program management, programs, projects, and non-project activities are aggregated for oversight
and direction by the organization’s senior management. (ER 5-1-11)

Program Manager

Program managers integrate program information and facilitate management. Program managers
and Program Management Team members keep higher echelons of the customer’s organization
updated on all work USACE is performing on their behalf and assist customers in accessing
USACE resources across organizational boundaries. Program managers are responsible for making
accurate program projections necessary to support workload analysis at the local, regional, and
national level. (ER 5-1-11)

Program Objective Memorandum (POM)

This is the memorandum that documents each service’s proposals for resource allocation for six
program years to meet fiscal constraints contained in the DoD Goals for the DERP and each
service’s objectives.

Project Closeout

Project closeout is the stage at which the DoD has completed required response actions at an
eligible FUDS project, and no additional environmental restoration funds will be expended at the
project. Project closeout occurs when environmental restoration goals have been achieved that
allow UU/UE of the project area (e.g., no further LTM, including LUC:s, is required). All closeout
activities are conducted in the last phase of work on the project when no further action is
determined.
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Project Delivery Team (PDT)

The PDT is a cross-functional matrixed team that includes all the necessary functional and support
personnel with the requisite skills and expertise, from the District, Divisions, Centers of Expertise
and/or labs, in order to deliver the project. The PDT is lead by the Project Manager with
responsibility for assuring that the project stays focused, first and foremost on the public interest,
on the stakeholders’ needs and expectations and that all work is integrated and done in accordance
with a PMP and approved business and quality management processes. The PDT focuses on
quality project delivery, with heavy reliance on partnering and relationship development to achieve
better performance. The PDT shall consist of everyone necessary for successful development and
execution of all phases of the project. The PDT will include the customers, the PM, technical
experts within or outside the local USACE activity, specialists, consultants/contractors,
stakeholders, representatives from other Federal and State agencies, and higher-level members
from Division and Headquarters who are necessary to effectively develop and deliver the project
actions.

Project Execution Accounting Report (PEAR)
The PEAR contains the same financial information as the ICAR above, except it is reported at each
individual project level authorized by the Funding Authorization Document (FAD).

Project Delivery Business Process (PDBP)

A fundamental subset of the USACE business process used to deliver quality projects. It reflects the
USACE corporate commitment to provide “stakeholder service” that is inclusive, seamless, flexible,
effective, and efficient. It embodies communication, leadership, systematic and coordinated
management, teamwork, partnering, effective balancing of competing demands, and primary
accountability for the life cycle of a project.

Project Management Plan (PMP) (PgMP for Program Management Plan)

A formal, approved, living document used to define requirements and expected outcomes and guide
project execution and control. The PMP is the 'umbrella’ process for completion of project planning
phase; it is performed after the work has been accepted and the Project Manager assigned. The primary
uses of the PMP are to facilitate communication among participants, assign responsibilities, define
assumptions, and document decisions to establish baseline plans for scope, cost, schedule and quality
objectives against which performance can be measured, and to adjust these plans as actuals dictate. The
PMP is developed by the project delivery team, including the stakeholder. The approval of the PMP
should be delegated to the lowest appropriate supervisory level in order to maintain a minimal level of
management control.

Project Manager (PM)

The PM is responsible for management and leadership of a project during its entire life-cycle, even
when more than one USACE District or activity is involved. The PM will generally reside at the
FUDS PM District. The PM and PDT are responsible and accountable for ensuring the team takes
effective, coordinated actions to deliver the completed project according to the PMP. The PM is
assigned to achieve the project objectives, the person who manages scope, schedule, budget and quality
while leading a project delivery team (PDT.) (ER 5-1-11)
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Proposed Plan
In the first step in the remedy selection process, the lead agency identifies the remedial action

alternative that best meets the requirements in the NCP § 300.430(f)(1) and (f)(2) and presents that
preferred alternative to the public in a proposed plan. The purpose of the proposed plan is to
supplement the RI/FS and provide the public with a reasonable opportunity to comment on the
preferred alternative for remedial action, as well as alternative plans under consideration, and to
offer comments on the proposed remedial action at a site.

Quality Assurance (QA)

An integrated system of management activities involving planning, implementation, assessment,
reporting, and quality improvement to ensure that a process, item, or service is of the type and
quality needed to meet project requirements defined in the PMP.

Quality Control (QC)

The overall system of technical activities that measures the attributes and performance of a
process, item, or service against defined standards to verify that they meet the stated requirements
established in the PMP; operational techniques and activities that are used to fulfill requirements
for quality.

Quality Management

Processes required to ensure that the actions at the project would satisfy the needs and objectives
for which it was undertaken, consisting of quality planning, Quality Control, Quality Assurance,
and quality improvement.

Quality Management Plan (QMP)

A document that describes a quality system in terms of the organizational structure, policy and
procedures, functional responsibilities of management and staff, lines of authority, and required
interfaces for those planning, implementing, documenting, and assessing all activities conducted.

Quality System Manager (QSM)

The FUDS Program Manager at a geographic Military Division or District designated as the
principal manager within the organization having management oversight and responsibilities for
quality management process of the FUDS Program at that level.

Records

A record includes books; papers; maps; photographs; machine readable materials; information
created, manipulated, communicated, or stored in digital or electronic form; or other documentary
materials, regardless of form or characteristics. These records may include such materials or data
held by or obtained from other parties or those made or received by DoD under Federal law or in
connection with the transaction of public business and preserved or appropriate for preservation as
evidence of DoD functions, policies, decisions, procedures, operations, or other activities or
because of the informational value of data in them. A record also includes an interview or
discussion that is recorded or that has been documented subsequently on paper. “Regardless of
form or characteristics” means that the medium may be paper, film, disk, or other physical type or
form; and that the method of recording may be manual, mechanical, photographic, electronic, or
any other combination of these or other technologies. A record does not include extra copies of
documents kept only for reference, stocks of publications and processed documents, and library or
museum materials intended solely for reference or exhibit.
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Record of Decision (ROD)

The ROD is a public document that reflects the decision of an authorized agency official selecting
a remedial action to respond to a CERCLA release that requires a remedy at a CERCLA site. DoD
uses the term ROD for remedy selection decisions at all DERP sites.

Remedy or Remedial Action (RA)

Those actions consistent with permanent remedy taken instead of or in addition to removal actions
in the event of a release or threatened release of a hazardous substance into the environment, to
prevent or minimize the release of hazardous substances or pollutants or contaminants so that they
do not migrate to cause substantial danger to present or future public health, welfare or the
environment. The term includes, but is not limited to, such actions at the location of the release as
storage; confinement; perimeter protection using dikes, trenches, or ditches; clay cover;
neutralization; cleanup of released hazardous substances or pollutants or contaminants and
associated contaminated materials; recycling or reuse; diversion; destruction; segregation of
reactive wastes; dredging or excavations; repair or replacement of leaking containers; collection of
leachate and runoff; on-site treatment or incineration; provision of alternative water supplies; and
any monitoring reasonably required to assure that such actions protect the public health, welfare,
and the environment. The term includes the costs of permanent relocation of residents and
businesses and community facilities where the President determines that, alone or in combination
with other measures, such relocation is more cost-effective than and environmentally preferable to
the transportation, storage, treatment, destruction, or secure disposition off-site of hazardous
substances or pollutants or contaminants, or may otherwise be necessary to protect the public
health or welfare. The term includes off-site transport and off-site storage, treatment, destruction,
or secure disposition of hazardous substances or pollutants or contaminants and associated
contaminated materials. [42 USC § 9601(24)]

Remedial Action-Construction (RA-C)
The period of time in which a response action is being implemented but is not yet operating as
designed. At the end of this phase of work, a remedy is in place.

Remedial Action-Operation (RA-O)

The period of time that a selected remedy must operate before achieving remedial action objectives
identified in the ROD. At the end of this phase of work, the response is complete.

Any system operation or monitoring requirements during this time shall be termed RA-O.

Remedial Design (RD)

A phase of remedial action that follows the remedial investigation/feasibility study and ROD and
includes development of engineering drawings and specifications or other detailed plans for the
implementation of the remedy described in the ROD.

Remedial Investigation/Feasibility Study (RI/FS)

An in-depth study designed to gather the data necessary to determine the nature and extent of a
release or threat of a release of contamination at a site, assess risk to human health and the
environment related to the release, and establish criteria for cleaning up the site. During the FS, the
RI data are analyzed and remedial alternatives are identified and evaluated for their ability to
satisfy the remedy selection criteria required by CERCLA and the NCP. The FS serves as the
mechanism for the development, screening, and detailed evaluation of alternative remedial actions.
(40 CFR 300.430)
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Remedy-In-Place (RIP)

Designation that a final remedial action is functional, operating as planned, and will meet the
remedial action objectives detailed in the ROD. Examples of RIP are a soil vapor extraction system
or an in situ chemical treatment system that is installed, operating as designed, and performance
data indicate the system will achieve remedial action objectives, thus demonstrating proper
operation of the remedial system. RIP can occur simultaneously with RC if an RA-O phase is not
required, as in construction of a landfill cover or clearance of munitions.

Removal or Removal Action

The cleanup or removal of released hazardous substances or pollutants or contaminants from the
environment, such actions as may be necessary taken in the event of the threat of release of
hazardous substances or pollutants or contaminants into the environment, such actions as may be
necessary to monitor, assess, and evaluate the release or threat of release of hazardous substances
or pollutants or contaminants, the disposal of removed material, or the taking of such other actions
as may be necessary to prevent, minimize, or mitigate damage to the public health or welfare or to
the environment, which may otherwise result from a release or threat of release. The term includes,
in addition, without being limited to, security fencing or other measures to limit access, provision
of alternative water supplies, temporary evacuation and housing of threatened individuals not
otherwise provided for, action taken under CERCLA section 9604(b), and any emergency
assistance which may be provided under the Disaster Relief and Emergency Assistance Act (42
USC § 5121 et seq.) (42 USC § 9601[23]) The two types of FUDS removal actions are time-
critical and non time-critical removal actions. (40 CFR 300.5)

Removal Action Approval Memorandum

Historical document (now entitled “Removal Process Initiation Memorandum”) which documented
the decision to perform a removal action based on an evaluation of the NCP factors contained in 40
CFR § 300.415(b).

Removal Process Initiation Memorandum

Documents the decision to initiate a removal action based on an evaluation of the NCP factors
contained in 40 CFR § 300.415(b). Secures management approval and funding to initiate and
perform a Time-Critical or a Non-Time-Critical Removal Action.
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Required Explosives Safety Submissions (RESS)

An Army- and/or DDESB-approved Required Explosives Safety Submission (RESS) is normally
required for munitions responses to munitions and explosives of concern (MEC). An RESS is
required to be submitted for munitions responses that involves the intentional physical contact with
munitions and explosives of concern (MEC) or Chemical Warfare Materiel (CWM), regardless of
configuration, and for the conduct of ground-disturbing or other intrusive activities in areas known
or suspected to contain MEC or CWM. The nature and intent of munitions response actions
determine the type RESS required.

a. A Quantity Distance Safety Submission, either an Explosives Site Plan (ESP) or a Chemical
Site Plan (CSP) is required for the placement of explosives or CWM on a site. Such RESS are
generally required for the investigative or characterization phases (i.e., an Engineering
Evaluation/Cost Analysis (EE/CA), a Remedial Investigation (RI)) of a munitions response. These
phases are used to collect information needed to design a removal action or prepare a Feasibility
Study to determine, design, and select a remedy. They are also used to develop, as appropriate, an
Explosive Safety Submission (ESS) or a Chemical Safety Submission (CSS).

b. An ESS or CSS is developed for use during the conduct of removal or remedial activities
involving MEC or CWM. In some cases, The ESS or CSS may include the information required
for an ESP or CSP.

Response Action

A CERCLA-authorized action to respond to a release by conducting a removal action or a remedial
action, including enforcement activities related thereto. This may include, but is not limited to,
removing hazardous materials, containing or treating the CERCLA waste on-site, and identifying
and removing the sources of ground water contamination and halting further migration of
contaminants.

Response Complete (RC)

Response Complete (RC) is defined as the end date of the RA-O (or the end date of RA-C if there
is no RA-O phase). The RC milestone signifies that DoD has met the remedial action objectives for
a project, documented the determination, and sought regulatory agreement. RC signifies that the
FUDS Program has: (i) determined at the end of SI or RI/FS that no additional response action is
required; (i1) achieved RIP and the required RA-O has achieved the remedial action objectives; or
(ii1) where there is no RA-O phase, then the RA-C has achieved the remedial action objectives.
Long-term management (LTM) may occur after RC is achieved. (DERP Manual)

Restoration Advisory Board (RAB)

A Restoration Advisory Board is a forum for the discussion and exchange of information between
representatives of the Department of Defense (DoD), regulators, State and Local Governments,
Tribal governments, and the affected community. RABs provide an opportunity for stakeholders to
have a voice and actively participate in the review of technical documents, to review restoration
progress, and to provide individual advice to decision makers regarding planned restoration
activities at FUDS Properties and Projects. DoD regulations governing the establishment,
management and termination of RABs are codified at 32 CFR Part 202.

Risk Assessment Code (RAC)
Superseded. See Munitions Response Site Prioritization Protocol (MRSPP)
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Site Inspection (SI)

Activities undertaken to determine whether there is a release or potential release and the nature of
associated threats. The purpose is to augment the data collected in the PA and to generate, if
necessary, sampling and other field data to determine if further action is necessary to respond to a
release of hazardous substances or pollutants or contaminants or military munitions.

Site Ownership and Operational History (SOOH)
Superseded. This remains a privileged document and may only be released by CECC-E. See PRP
Litigation Report (PLR).

Stakeholder

Stakeholders include Federal, State, and local officials, Tribal officials, community organizations,
property owners, and others having a personal interest or involvement or having a monetary or
commercial involvement in the FUDS Property that is to undergo a response action.

Technical Assistance for Public Participation (TAPP)

The TAPP is a DoD program that allows USACE to contract for independent technical assistance
to Restoration Advisory Boards and Technical Review Committees based on community member
requests for assistance in interpreting scientific and engineering issues related to FUDS Property
environmental restoration activities. DoD regulations concerning the TAPP program are codified at
32 CFR Part 203.

Third-Party Site (TPS)

A site never owned by, leased to, or otherwise possessed by the United States Government, never
under DoD jurisdiction, and where the DoD is a PRP. (DERP Manual). TPSs are ineligible for
DERP environmental restoration activities

Time-Critical Removal Action (TCRA)

A TCRA is a removal action governed by the NCP to respond to a release or threat of release that
poses such a risk to public health or the environment, that clean up or stabilization actions must be
initiated within a six-month planning period.

Tribes

Federally recognized American Indian Tribes and Alaska Native Corporations. The Department of
the Interior publishes a list of Federally Recognized Tribes, which DoD relies upon for establishing
such status.

Unexploded Ordnance (UXO)
Military munitions that:

a. Have been primed, fused, armed, or otherwise prepared for action;

b. Have been fired, dropped, launched, projected or placed in such a manner as to constitute a
hazard to operations, installations, personnel, or material; and

c. Remain unexploded either by malfunction, design, or any other cause. (10 USC § 101(e)(5))
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Uniform Federal Policy for Quality Assurance Project Plans (UFP QAPP):

The UFP QAPP fulfills the requirements of the sampling and analysis plans as defined in the NCP
40 CFR § 300.415, 40 CFR § 300.425 and 40 CFR § 300.430. The UFP QAPP also fulfills the
requirement of the field sampling plan, which describes the number, type, and location of samples
and the type of analyses; and the quality assurance project plan, which describes policy,
organization,

Unlimited Use/Unrestricted Exposure (UU/UE)

The selected remedy does not include a restriction on land or groundwater use to be protective. For
example, if a site is cleaned up to an industrial-use level, and other types of uses are restricted (e.g.,
residential use), then UU/UE is not met.

Water Range
FUDS Eligible Water Ranges are offshore military munitions ranges located in rivers, lakes, or in

marine environments. The munitions were fired from and/or targeted at an eligible FUDS property
and the offshore location is part of the range fan which extends into the water to or from an eligible
FUDS property. These can be considered analogous to a groundwater plume extending beyond the
boundaries of a FUDS property and are eligible for investigation and remediation under the FUDS
Program. Water targets are typically locations in the water used as targets by DoD aircraft. Once
they are no longer operational, these locations may be eligible for DERP, and if associated with an
eligible FUDS property (e.g., the DoD aircraft took off from the FUDS property and not an active
DoD installation) will be evaluated to determine if the water target should be addressed under the
FUDS Program.
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