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Mr. James Sample

Performing Duties of the Deputy Assistant Secretary of the Air Force
(Environment, Safety, and Infrastructure)

Office of the Assistant Secretary (Energy, Installations, and Environment)
1665 Air Force Pentagon, Rm 4B941

Washington, DC 20330-16

Mr. Richard Kidd

Deputy Assistant Secretary of Defense (Environment & Energy Resilience)
Office of the Assistant Secretary of Defense (Sustainment)

Pentagon, RM 5C646

Washington, DC 20301-3500

Re: EPA legal interpretation of CERCLA Response Action for Treatment or Disposal of DoD
PFAS-contaminated soil at Eielson Air Force Base National Priorities List (NPL) Site, Alaska

Dear Mr. Sample and Mr. Kidd,

The purpose of this letter is to respond to the United States Air Force’s (USAF’s)
correspondence to EPA Region 10 dated August 17, 2021 regarding its intent to treat and dispose
of PFAS-impacted soil from F-35A Beddown Facilities Military Construction (MILCON)
projects at Eielson Air Force Base (AFB) as a solid waste under Alaska state law. In that letter
and in conversations during the Eielson AFB Senior Leaders’ Annual Meeting on July 28, 2021
the Air Force stated its decision was based on consideration of both legal and policy drivers,
described in detail below. After reviewing the matter, EPA does not find that these
considerations override the Air Force’s obligation to address these Eielson AFB soils under the
CERCLA process.

At Eielson AFB, the referenced PFAS soil contamination is attributable to releases of pollutants
or contaminants that are already part of USAF CERCLA response actions at the site for PFAS.
The conceptual site model for Eielson AFB suggests the stockpiled soil became contaminated in-
situ by PFAS in groundwater at the soil-groundwater interface through mass transfer. EPA has
determined treatment and disposal of the PFAS-contaminated soil would constitute CERCLA
response actions that are subject to EPA oversight under the terms of the Eielson AFB Federal
Facility Agreement (FFA). Therefore, treatment or disposal of the subject PFAS contaminated
stockpiles must be addressed through a CERCLA removal action or remedial action. This aligns
with DoD’s consistent statements that it is following the CERCLA process to address PFAS



releases at its facilities. As such, EPA’s role should be consistent with any CERCLA action
taken at the site and the USAF should generate and provide the appropriate documentation to
support the PFAS soil treatment and disposal decision making at Eielson AFB (e.g., an
Engineering Evaluation/Cost Analysis and Removal Action Memorandum or a Focused
Remedial Investigation/Feasibility Study and Record of Decision).

Regarding DoD’s evaluation of its program spending authorization outlined in the August 17,
2021 letter, EPA notes that USAF reference to 10 U.S.C. 2703(g) appears to conflate CERCLA
remedial action with CERCLA removal action, which have different definitions and purposes
under CERCLA. 10 U.S.C. § 2703(g) only addresses funds for “all phases of an environmental
remedy” with the specific citation of the definition of “remedy” in CERCLA section 101. While
Air Force cites the DERP environmental funding provision, its military construction policies do
not appear to be statutorily mandated. DoD has the discretion to determine the appropriate
funding source for its work. That DoD makes a distinction between MILCON and DERP
activities is within its discretion and EPA does not question Air Force’s program funding
decisions in this instance; however, DoD’s classification does not affect EPA’s authority or Air
Force’s liability under CERCLA.

Internal DOD funding directives therefore do not override CERCLA or the Eielson FFA, which
require EPA oversight of cleanup that addresses the release, or threat thereof, of pollutants or
contaminants into the environment at Eielson AFB. Additionally, the definition of “site” in
Section II (x) Eielson FFA states as follows:

“Site shall mean the areal extent of contamination and shall include sources of
contamination subject to this Agreement at the Eielson Air Force Base ("Eielson
AFB"), which occupies approximately nineteen thousand seven hundred (19,700)
acres and is located approximately twenty-four (24) miles from Fairbanks, Alaska,
and the Blair Lakes Target Range Facility, which occupies approximately two (2)
square acres and is located approximately forty-five (45) miles south and east of
Fairbanks, Alaska,; and thirty-five (35) miles from Eielson AFB. The Site includes any
off-base area contaminated by the migration of hazardous substances, pollutants,
contaminants, or constituents from the Site.”

EPA, USAF, and the Alaska Department of Environmental Conservation (ADEC) negotiated and
signed the Eielson FFA, which clarifies that the entirety of Eielson is part of the NPL to include
areas of the base impacted by MILCON activities.

In summary, the PFAS soil contamination is attributable to releases of pollutants or contaminants
that are already part of USAF CERCLA response actions. The treatment and disposal of the
PFAS-contaminated soil constitutes a CERCLA response action subject to EPA oversight under
the terms of the FFA. The treatment and disposal of the subject PFAS contaminated stockpiles
must be addressed through a CERCLA response action and the USAF must generate and provide
the appropriate CERCLA documentation to support the decision making at Eielson AFB. To
that end, EPA is committed to working with the Air Force on accurately and expeditiously
documenting the action for the contracted soil transportation and disposal already in progress at
Eielson AFB as well as response actions for the remaining stockpiles.



[ understand from our conversation on March 4 that the roles of DoD MILCON and DERP
projects under CERCLA may be relevant to other DoD sites and EPA’s analysis and
conclusion raise questions and concerns for you. As described above, EPA’s CERCLA
determination is based on the facts for the soil stockpiles at Eielson AFB. While other media
contamination situations at Eielson AFB or other military installations may be coincident
with MILCON activities, determinations whether certain activities including waste
treatment and disposal constitute CERCLA response actions should be made on a site-
specific basis. I am available to further discuss this matter.

Sincerely,
Digitally signed by
GREGORY GREGORY GERVAIS
Date: 2022.03.04
GERVAIS 13:16:53 -05'00'
Greg Gervais, P.E., Director
Federal Facilities Restoration and Reuse Office

cc: Calvin Terada, EPA Region 10
Lorie Schmidt, EPA OGC
Richard Albores, EPA OECA
Kevin Thomas, USAF
Stephanie Buss, ADEC, CS Program Manager
Jennifer Currie, Alaska Department of Law, Chief Assistant Attorney General
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