Agreement Regarding Colorado Environmental Covenant Statute

The U.S. Environmental Protection Agency Region 8 and the Colorado Department of
Pubtic Health and Environment have come to a mutual understanding regarding the
Colorado Environmental Covenant Statute, §§ 25-15-317-327, C.R.S. (EC Statute) and
how the EC Statute will be utilized in the implementation of response actions at
Superfund sites in Colorado as follows.

For remedial decisions where waste is left in place above levels determined by EPA to
be unsafe for unrestricted use or where the selected remedy incorporates. an
engineered feature or structure that requires monitoring, maintenance, or operation
that will otherwise: not function as Intended if disturbed, the EC statute will be identified
as an ARAR and an institutional control subject to the following agreement:

In those instances where a property owner refuses to execute an environmental
covenant, the property owner is not under a remediation order, and no local
ordinance has been enacted imposing appropriate fand use restrictions, EPA and
CDPHE will each evaluate whether to issue a remediation order pursuant to their
respective authorities., Such evaluation shall be based upon the facts and
circumstances at that time and subject to each agency’s enforcement discretion.

If neither agency issues a remediation order, the agencies will consider

alternative institutional controls or other mechanisms to protect the integrity of
the remedy,

Colo Rev Stat § 25-15-321 authorizes CDPHE to accept, refuse to accept,
conditionaily accept, hold, modify, and terminate environmentai covenants.
Concurrence on a ROD constitutes COPHE agreement to accept environmental
covenants developed or approved by EPA in implementing or overseeing the
implementation of the remedial action. The land use restrictions in the.
environmental covenant will be limited to those restrictions determined by EPA to
be necessary as set forth in the CERCLA decision document with specificity as to
the general type of restriction and supported by the administrative record.

Colo Rev Stat § 25-15-320 provides that no environmental covenant is required if
an authorized county, city and county or municipality has enacted an ordinance
or resolution imposing appropriate land use restrictions and has entered into an
intergovernmental agreement with CDPHE, EPA recognizes that a county, city
and county or municipality government may be authorized under state or local
authorities to enact ordinances cr resolutions imposing land use restrictions in
addition to restrictions that may be necessary to protect the integrity of a
CERCLA remedy; provided, however, such restrictions cannot conflict with or
otherwise impede CERCLA remedial actions.



Agreement Regarding Colorado Environmental Covenant Statute

» EPA will consult with CDPHE in making the determinations set forth ahove.

 For interim remedial actions, the EC statute applies only to those components of

the interim remedy likely to be permanent engineered features as determined by
the technical teams.

For time critical or non-time critical removal actions where waste is left in place above
levels determined by EPA to be unsafe for unrestricted use or where the selected
remedy incorporates an engineered feature or structure that requires monitoring,
maintenance; ot opetation that will otherwise not function as intended if disturbed, the
EC statute wili be identified as-an ARAR and an element of post ~removal site control
subject to the following agreement:

= In those instances where a property owner refuses to execute an environmental
covenant; the property owner is not under a remediation order, and no local
orclmance has been enacted i imposing appropriate land use réstrictions, EPA will
satisfy the requirements of the EC statuté by evaluating whether to issue an
order based upon the facts and circumstances at that time. If EPA determines in
its sole discretion the issuance of a remediation order is not appropriate, EPA wiil
so notify CDPHE at the next EPA / CDPHE bimonthly coordination meeting or
otherappropriate means. EPA, in its sole discretion, will determine if other post-
removal site controf activities are necessary, appropriate, or feasible.

» Colo Rev Stat § 25-15-321 authorizes CDPHE to accept, refuse to accept,
conditionally accept, hold, modify, and terminate environmental covenants:
CDPHE will issue gmdance whereby it clarifies it will accept environmental
covenants cleveloped or approved by EPA in implementing or overseeing the
implementation of the removal action. The land use restrictions in the
environmental covenant will be limited to those restrictions determined by EPA to
be necessary to protect the integrity of the remedy as set forth in the. CERCLA
decision document and supported by the administrative record.

'+ Nothing herein is intended to preclude CDPHE from issuing @ remediation order
tothe property owner under state autherities.
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For emergency removals, the EC statute will not be identified as an ARAR.
The undersigned acknowledge the mutual understanding set forth above.

FOR US EPA Region 8:
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Betsy Smidihﬁérr, Assistant Ix@:nal Administrator D
Office of Ecosystems, Protection and Remediation

FOR Colorado Department of Public Health and Environment:
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Jennifer Opila, Director DATE

Hazardous Materials and Waste Management Division






