ASSISTANT SECRETARY OF DEFENSE

3400 DEFENSE PENTAGON
WASHINGTON, DC 20301-3400

NOV 2 8 2017

ENERGY,
INSTALLATIONS,
AND ENVIRONMENT

MEMORANDUM FOR ASSISTANT SECRETARY OF THE AIR FORCE
(INSTALLATIONS, ENVIRONMENT, ENERGY)

In May 2016, the Environmental Protection Agency issued a lifetime health advisory
for perfluorooctane sulfonate (PFOS) and perfluorooctanic acid (PFOA) that is significantly
lower than its previously-issued provisional health advisory. As a result, the Department began
activities to sample drinking water systems; identify and investigate potential sources; and
conduct required cleanups. Given the extent of this work, the Department reviewed the
available funding to ensure the appropriate accounts were used for these efforts.

As part of that review, the Department of Defense (DoD) Office of General Counsel
(OGC) considered whether Defense Environmental Restoration Program (DERP) funds can be
used to fund environmental restoration at National Guard bases, where DoD was not the
“owner or operator” at the time of a PFOS or PFOA release. DoD OGC has concluded that
DoD’s DERP appropriations should not be used to fund restoration activities at State-owned
and operated facilities where DoD was not the “owner or operator” under Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (CERCLA). Operation and
Maintenance (O&M), Army National Guard, and O&M, Air National Guard (ANG), accounts
used to fund the maintenance and operation of such facilities are available for operational
expenses involving environmental activities (including cleanup) at such sites. DERP funding
is allowed for initial investigations (i.e.. preliminary assessments (PA) and site inspections
(SI)), in order to resolve DERP eligibility or ineligibility, and for cleanup where the released
occurred when DoD was the “owner or operator.”

If DERP funding is planned to be used to cleanup sites at National Guard bases where
DoD was the “owner or operator” under CERCLA, a DERP eligibility package must first be
submitted for approval by the Office of the Assistant Secretary of Defense for Environment,
Safety and Occupational Health, who will seek review by DoD OGC(EE&I). Obligations and
adjustments to obligations for on-going cleanup contracts may remain charged to Fiscal Year
2017 Air Force O&M accounts. New obligations after October 1, 2017, should be charged to
ANG O&M account, as appropriate. Thus, commencing in Fiscal Year 2018, the ANG O&M
account should be charged for new work (i.e., a new phase other than PA/SI and the associated
contract) at the ANG sites currently in the DERP inventory where DoD was not the “owner or
operator” at the time of the release. The attached plan provides guidance for transitioning
ANG sites and associated funding and appropriately tracking sites for reporting and
environmental liability purposes.

Additionally, the DoD OGC has concluded that the Department does not have the
authority to reimburse other parties (e.g., nearby municipal drinking water systems) for actions
they have already taken to address contaminants migrating from active installations or ANG
Bases. That being the case, it is desirable that, in any discussion you have with other parties,



you emphasize the need for a signed agreement with the DoD before the other party expends
their funds. You may delegate authority to such installations to negotiate an agreement for

future actions to address necessary cleanup so long as you ensure that funding is available in
the appropriate account to support any such

Attachment:
As stated.



Transition Plan for Air National Guard (ANG) Sites

Introduction

The DoD Office of General Counsel for Environment, Energy, and Installations has
(DoDGC(EE&I)) concluded that DoD’s Defense Environmental Restoration Program (DERP)
appropriations should not be used to fund restoration activities at State-owned and operated
facilities where DoD was not the “owner or operator” under the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980. Operation and Maintenance (O&M), Air
National Guard, accounts used to fund the maintenance and operation of such facilities are
available for operational expenses involving cleanup activities at such sites. Air National Guard
O&M accounts used to fund these activities will not be reimbursed by transfers from DERP
funds. DERP funding is allowed for initial investigations (i.e., preliminary assessments (PA) and
site inspections (SI)") in order to resolve DERP eligibility or ineligibility, and for cleanup where
the release occurred while DoD was the “owner or operator.” The Office of the Deputy
Assistant Secretary of Defense for Environment, Safety and Occupational Health
(ODASD(ESOH)) developed this plan to help the Air Force remove its ANG sites from the
DERP, as appropriate, in an orderly and timely manner.

As part of the transition, the Air Force must evaluate each ANG site that has not achieved site
closeout (SC) as of the end of Fiscal Year (FY) 2017 and make an initial determination as to
whether it is DERP eligible. For each site it believes is DERP eligible, the Air Force must
prepare a package supporting this determination and submit it for approval by ODASD(ESOH),
who will seek review by DoDGC(EE&I). If ODASD(ESOH) approves the package the Air
Force will continue to report the site as part of its DERP inventory. If ODASD(ESOH) does not
approve the package, the Air Force must follow one of the four procedures below, depending on
the disposition of the site as of the end of FY 2017 this also applies to each site the Air Force
determines is not DERP eligible.

The procedures below provide guidance for reporting data in the Knowledge-Based Corporate
Reporting System (KBCRS) and on the ENV30 budget exhibit, and for funding ongoing and
planned work at ANG sites, to include Defense and State Memorandum of Agreement
(DSMOA) funding.

Procedures

1. A site where the PA/SI phases are underway or planned as of the end of FY 2017.
a. The Air Force may complete the PA/SI phases using DERP funds and report these
phases, as appropriate, and the associated funding in KBCRS and on the ENV30 budget
exhibit.

! The DoD Components may not use DERP funds for “mitigation” (e.g., providing bottled water) as part of the
PA/SI phases. While the DoD Components may conduct “mitigation” concurrent with the PA/SI phases,
“mitigation” is a removal action that is conducted in the interim remedial action (IRA) phase and must meet the
requirements in DoD Manual (DoDM) 4715.20, DERP Management.
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Transition Plan for Air National Guard (ANG) Sites

b. Services associated with the PA/SI phases are eligible for DSMOA funding because they
are necessary for the evaluation of whether the site is DERP eligible. Therefore, the Air
Force will provide State regulators with DSMOA funding for those services required to
complete the PA/SI phases, as needed.

c. The Air Force will not report any anticipated future phases (e.g., IRA, remedial
investigation/feasibility study (RI/FS), remedial action operation (RA-0)), or cost-to-
complete (CTC) estimates for those phases, in KBCRS or on the ENV30 budget exhibit.
Additionally, the Air Force must not start any subsequent phases concurrent with the
PA/SI phases using DERP funds.

d. During or upon completion of the PA/SI phases, the Air Force will assess the results in
conjunction with a review of the appropriate documentation and make an initial
determination as to whether the site is DERP eligible.

e. For asite that it believes is DERP eligible, the Air Force will prepare a package
supporting this determination and submit it for approval by ODASD(ESOH), who will
seek review by DoDGC(EE&I).

i. If ODASD(ESOH) approves the package, the site will remain in the DERP
inventory and the Air Force will address it using DERP funds. The Air Force will
continue to report the site on the ENV30 budget exhibit and in KBCRS, to include
adding the appropriate follow-on phases to the site schedule and reporting the
associated CTC estimates and obligations.

ii. If ODASD(ESOH) does not approve the package, the site is not eligible for the
DERP and the Air Force must remove it from the DERP inventory. The Air Force
will
(1) Report the site as an administrative error site in all KBCRS data submissions as

follows: report the site with the site type (envst_type_cd) “IS” (Ineligible Site)
in the Site Table (ENV_REST_SITE); this will allow ODASD(ESOH) to
maintain visibility over the site without including it in the DERP site inventory.
The Air Force will continue reporting the completed PA/SI phases for the site,
and will ensure that it does not report any additional phases, CTC estimates, or
obligations for the site in KBCRS.

(2) Add the funding requirement across the Future Years Defense Program
(FYDP) to the Compliance Cleahup line on the PB28 budget exhibit if
additional phases are required. The environmental liabilities associated with
these sites should be documented and reported in the same manner as other
non-DERP Air Force cleanup liabilities.

f. For asite that it determines is ineligible for the DERP, the Air Force will follow the steps
in Paragraph 1.e.ii. above.

2. A site where a phase other than the PA/SI (i.e., RI/FS, IRA, remedial design, remedial action
construction, RA-O, and long-term management) is underway as of the end of FY 2017.
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Transition Plan for Air National Guard (ANG) Sites

a. The phase may continue while the Air Force reviews the appropriate documentation and
site-specific information to make an initial determination as to whether the site is DERP
eligible; however, the Air Force must not obligate additional DERP funds onto existing
contracts. Also, the Air Force must not start any planned phases using DERP funds while
this review is underway. The review must be completed and a package approved or the
site removed from the DERP inventory by September 30, 2018.

b. For a site that it believes is DERP eligible, the Air Force will prepare a package
supporting this determination and submit it for approval by ODASD(ESOH), who will
seek review by DoDGC(EE&I).

i. If ODASD(ESOH) approves the package, the site will remain in the DERP
inventory and the Air Force will complete the remaining phases using DERP funds.

The Air Force will continue to report the site in KBCRS and on the ENV30 budget

exhibit.

ii. If ODASD(ESOH) does not approve the package, the site is not eligible for the
DERP and the Air Force must remove it from the DERP inventory. The Air Force
will
(1) Report the site as an administrative error site in all KBCRS data submissions as

follows: report the site with the site type (envst_type cd) “IS” (Ineligible Site)
in the Site Table (ENV_REST_SITE); this will allow ODASD(ESOH) to
maintain visibility over the site without including it in the DERP site inventory.
The Air Force will continue reporting all completed phases, will remove all
planned phases and their associated CTC estimates, and will not report
obligations for the site in KBCRS. The Air Force will change the status of the
phases that are underway at the time of the transition to complete.

(2) Remove the site from the ENV30 budget exhibit; if additional work is required,
add the funding requirement across the FYDP to the Compliance Cleanup line
on the PB28 budget exhibit. The environmental liabilities associated with
these sites should be documented and reported in the same manner as other
non-DERP Air Force cleanup liabilities.

c. For asite that it determines is ineligible for the DERP, the Air Force will follow the steps
in Paragraph 2.b.ii. above.

3. A site where all associated phases are either complete or planned? (i.e., not underway) as of

the end of FY 2017.

a. The Air Force will not start any planned phases. The Air Force will review the
appropriate documentation and site-specific information to make an initial determination
as to whether the site is DERP eligible. This review must be completed and a package
approved or the site removed from the DERP inventory by September 30, 2018.

2 This section does not apply to sites where the PA/SI phases are planned. Refer to Procedure 1 for guidance on how
to address sites where the PA/SI phases are planned.
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Transition Plan for Air National Guard (ANG) Sites

b. For a site that it believes is DERP eligible, the Air Force will prepare a package
supporting this determination and submit it for approval by ODASD(ESOH), who will
seek review by DoDGC(EE&I).

i. If ODASD(ESOH) approves the package, the site will remain in the DERP
inventory and the Air Force will complete the remaining phases using DERP funds.

The Air Force will continue to report the site in KBCRS and on the ENV30 budget

exhibit. .

ii. If ODASD(ESOH) does not approve the package, the site is not eligible for the
DERP and the Air Force must remove it from the DERP inventory. The Air Force
will
(1) Report the site as an administrative error site in all KBCRS data submissions as

follows: report the site with the site type (envst_type_cd) “IS” (Ineligible Site)
in the Site Table (ENV_REST_SITE); this will allow ODASD(ESOH) to
maintain visibility over the site without including it in the DERP site inventory.
The Air Force will continue reporting all completed phases, will remove all
planned phases and their associated CTC estimates, and will not report future
obligations for the site in KBCRS.

(2) Remove the site from the ENV30 budget exhibit; if additional work is required,
add the funding requirement across the FYDP to the Compliance Cleanup line
on the PB28 budget exhibit. The environmental liabilities associated with
these sites should be documented and reported in the same manner as other
non-DERP Air Force cleanup liabilities.

c. Forasite that it determines is ineligible for the DERP, the Air Force will follow the steps
in Paragraph 3.b.ii. above.

4. A site with no phases underway or planned as of the end of FY 2017 (i.e., all associated
phases are complete or there are no phases associated with the site).

a. The Air Force will not add any phases to the site schedule except for the PA/SI phases.
The Air Force may conduct the PA/SI phases using DERP funds if necessary.

b. The Air Force will review the appropriate documentation and site-specific information to
make an initial determination as to whether the site is DERP eligible; this review must be
completed and a package approved or the site moved out of the DERP inventory by
September 30, 2018. If it conducts the PA/SI phases at the site, the Air Force will assess
the results in conjunction with the appropriate documentation when making this
determination.

c. Forasite that it believes is DERP eligible, the Air Force will prepare a package
supporting this determination and submit it for approval by ODASD(ESOH), who will
seek review by DoDGC(EE&I).

i. If ODASD(ESOH) approves the package, the site will remain in the DERP
inventory and the Air Force will complete the remaining phases using DERP funds.
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Transition Plan for Air National Guard (ANG) Sites

The Air Force will continue to report the site in KBCRS and on the ENV30 budget
exhibit.
ii. If ODASD(ESOH) does not approve the package, the Air Force will follow the
steps in Paragraph 3.b.ii above.
d. For a site that it determines is ineligible for the DERP, the Air Force will follow the steps
in Paragraph 3.b.ii. above.

Sites at SC as of the end of FY 2017

Sites that have achieved SC as of the end of FY 2017 will remain in the inventory. If, in the
future, new information arises suggesting that additional work may be required and a site may
need to be reopened (e.g., due to the discovery of a new contaminant), the Air Force will

1. In accordance with DoDM 4715.20, use DERP program management funding to conduct
limited sampling to confirm the release and determine whether the Air Force needs to
conduct additional work. If additional work is not required, no changes are necessary.

2. If the sampling results indicate that there is a new release, the Air Force may use DERP
funds to conduct the PA/SI phases, and to review the appropriate documentation and site-
specific information to make an initial determination as to whether the site is DERP eligible.
The Air Force cannot conduct any phases except for the PA/SI phases using DERP funds.

a. For a site that it believes is DERP eligible, the Air Force will prepare a package
supporting this determination and submit it for approval by ODASD(ESOH), who will
seek review by DoDGC(EE&]).

i. If ODASD(ESOH) approves the package, the site will remain in the DERP
inventory. The Air Force will reopen the site in KBCRS, adjust the phase and
milestone schedules, develop the associated CTC estimates, and complete the
necessary work using DERP funds. The Air Force will also report the site on the
ENV30 budget exhibit.

ii. If ODASD(ESOH) does not approve the package, the site is not eligible for the
DERP and the Air Force must remove it from the program as soon as practicable.
The Air Force must report the site as an administrative error site in all future
KBCRS data submissions as follows: report the site with the site type
(envst_type_cd) “IS” (Ineligible Site) in the Site Table (ENV_REST_SITE); this
will allow ODASD(ESOH) to maintain visibility over the site without including it in
the DERP site inventory. The Air Force will continue reporting all completed
phases for the site, and will ensure that it does not report any additional phases,
CTC estimates, or obligations for the site in KBCRS or on the ENV30 budget
exhibit.

b. For a site that it determines is ineligible for the DERP, the Air Force will follow the steps
in Paragraph 2.a.ii. above.
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