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STATE OF NEBRASKA
APPLICABLE OR RELEVANT AND APPROPRIATE REQUIREMENTS (ARARs)
CONTAMINATED GROUND WATER

Introduction

Section 121(d)(2) of CERCLA, 42 U.S.C. §9621(d)(2), requires that cleanup actions conducted
under CERCLA achieve a degree or level of cleanup which, at a minimum, attains “any standard,
requirement, criteria or limitation under any Federal environmental law . . . or any promulgated
standard, requirement, criteria, or limitation under a State environmental or facility siting law that
is more stringent than any Federal standard [which] is legally applicable to the hazardous substance
or pollutant or contaminant concerned or is relevant and appropriate under the circumstances of the
release or threatened release of such hazardous substance or pollutant or contaminant . . . .”

The standards, requirements, criteria, or limitations identified pursuant to this section are
commonly referred to as “applicable or relevant and appropriate requirements” or ARARs. The
National Contingency Plan, specifically 40 C.F.R. §300.430(f)(1), requires remedial actions
selected in a Record of Decision under CERCLA, to attain ARARs.

ARARs may be either “applicable” requirements or “relevant and appropriate” requirements.
Compliance with both is equally mandated by section 121(d)(2) of CERCLA. Applicable
requirements are those standards, requirements, criteria, or limitations promulgated under Federal
environmental or State environmental or facility siting laws that specifically address a hazardous
substance, pollutant, contaminant, remedial action, location, or other circumstance found at a
CERCLA site. Relevant and appropriate requirements, on the other hand, are those standards,
requirements, criteria, or limitations promulgated under Federal environmental or State
environmental or facility siting laws that, while not directly applicable, address problems or
situations sufficiently similar to those encountered at the CERCLA site to warrant their required
use at the CERCLA site.

Factors which may be considered in determining ARARs are set out in 40 C.F.R. §300.400(g)(2).
Included are the following: (1) the purpose of the requirements and the purpose of the CERCLA
action, (2) the medium and substances regulated by the requirement and the medium and
substances at the CERCLA site, (3) the actions or activities regulated by the requirement and the
remedial action contemplated at the site, and (4) the potential use of resources affected by the
requirement and the use or potential use of the affected resource at the CERCLA site.

ARARs are divided into three types of requirements: contaminant-specific, location-specific, and
action-specific. Contaminant-specific requirements are usually health- or risk-based numerical
values or methodologies which, when applied to the site conditions, result in the establishment of
numerical values. These values establish the acceptable amount or concentration of a contaminant
that may be found in, or discharged to, the environment. Location-specific requirements are
restrictions placed on the concentration of hazardous substances or the conduct of activities solely
because they occur in special locations. Action-specific requirements are usually technology- or
activity-based requirements or limitations on actions taken with respect to hazardous substances or
contaminants.
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The description of State ARARs which follows includes a brief description. The State of Nebraska
reserves the right to modify, change, or supplement these ARARs at any time, based on new or
more detailed information, or the enactment or promulgation of new requirements.

Action-Specific ARARs

GROUND WATER WELLS

A. Ground Water Monitoring

1.

2.

3.

Ground water monitoring wells must be registered with the Department of
Natural Resources, pursuant to, Neb. Rev. Stat. §46-602 et seq, and Title 178 -
Water Well Standards, Chapter 12 - Water Well Construction, Pump
Installation, and Water Well Decommissioning Standards. In addition, if the
monitoring well is to be located in a ground water management area, a permit is
required from the local Natural Resources District (NRD) prior to construction if
the well pumps more than 50 gallons per minute, pursuant to the Nebraska
Ground Water Management and Protection Act, Neb. Rev. Stat. §46-735. Other
local restrictions may apply and the Department recommends contacting the
local NRD.

Water well construction, pump or pumping equipment installation, and water
well decommissioning must be performed or supervised by a licensed water well
contractor, water well drilling supervisor, pump installation contractor or pump
installation supervisor pursuant to the Water Well Standards and Contractors’
Licensing Act, Neb. Rev. Stat. §46-1201 to 46-§1241 and Title 178 —
Environmental Health, Chapter 10 — Licensure Under the Water Well Standards
and Contractors’ Practice Act.

Pursuant to the provisions of the Water Well Standards and Contractors’
Licensing Act, Neb. Rev. Stat. §46-1233 and Title 178 — Environmental Health,
Chapter 10 — Licensure Under the Water Well Standards and Contractors’
Practice Act, a water well may only be opened or the water well seal may only
be broken by:

a. A licensed water well or pump installation contractor, a licensed water
well drilling or pump installation supervisor, or a person working
directly under the supervision of a licensed contractor or supervisor;

b. An individual who owns a water well on land owned by him/her and
used by him/her for farming, ranching, or agricultural purposes or as
his/her place of abode;

c. A licensed water well monitoring technician or a licensed natural
resources ground water technician;

d. A licensed operator of a public water system in the course of his/her
employment or someone under his/her supervision; or

e. A state electrical inspector in the course of his/her employment.
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4. The ground water monitoring requirements found at 40 C.F.R. Part 264 and Part

265 Subpart F and Part 270.14 (c¢) and incorporated in Title 128 - Nebraska
Hazardous Waste Regulations and Title 132 - Integrated Solid Waste
Management Regulations, Chapter 7 would be applicable or relevant and
appropriate for hazardous and solid waste disposal areas.

B. Alternate Water Supply

1.

Provisions for alternate water supplies must comply with the water well
registration, spacing and construction, pump or pumping equipment installation,
and water well decommissioning standards and associated licensing
requirements identified in A. 1, 2, and 3, above.

Provisions for alternate water supplies must also comply with the Municipal and
Rural Domestic Ground Water Transfers Permit Act, Neb. Rev. Stat. §46-638 to
§46-650 related to protective permitting for public water supplies.

Provisions for alternate water supplies must also comply with the Nebraska Safe
Drinking Water Act, Neb. Rev. Stat. §71-5301 to §71-5313, and implementing
regulations governing public water supply systems found in Title 179 - Public
Water Systems.

C. Extraction Wells

1.

Construction of extraction wells must comply with the water well registration,
spacing and construction, pump or pumping equipment installation, and water
well decommissioning standards and associated licensing requirements
identified in A. 1, 2, and 3, above.

The Industrial Ground Water Regulatory Act, Neb. Rev. Stat. §46-675 through
46-690 requires a permit for the withdrawal and transfer of ground water for
other than domestic or agricultural use. The permit must be obtained prior
construction of the extraction well(s). The permit program is administered by
the Department of Natural Resources. Regulations are found in Title 456 -
Rules for Ground Water, Chapters 4 and 7.

D. Well Abandonment

1.

Wells must be abandoned in accordance with Neb. Rev. Stat. §46-602 and Title
178 - Regulations Governing Water Well Construction, Pump Installation and
Water Well Abandonment Standards. Title 456 - Rules for Ground Water,
Chapter 9 requires a notice of abandonment.

INSTITUTIONAL CONTROLS

Institutional controls are generally land use restrictions designed to restrict access, future use,
and interference with a selected remedy for a contaminated area. They are typically methods to
manage risk and do not eliminate risk entirely. The Nebraska Uniform Covenants Act was
passed in March 2005, Neb. Rev. Stat. §76-2601 to 76-2613. The Uniform Environmental
Covenants Act provides a clear mechanism to create, enforce, modify and terminate
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environmental covenants to control the use of contaminated property and permit safe re-use of
that property. The Department has created a model covenant pursuant to the Act to assist in the
preparation of an environmental covenant.

For ground water, the goal of an institutional control would be to prevent situations from
occurring in which humans or animals might inadvertently consume or otherwise be exposed to
contaminated ground water.

Ground water in Nebraska is considered to be publicly owned. Property owners and public
entities with zoning authority may be able to restrict access to ground water from certain
surface areas within the property boundaries or zoning jurisdiction of the entity, but ground
water use cannot be prohibited. Some limitations on use may be established by a local Natural
Resource District to protect the quantity, and in certain circumstances preserve water quality,
but only if a Ground Water Management Area has been established pursuant to Neb. Rev. Stat.
§46-701 to 46-754 (The Nebraska Ground Water Management and Protection Act). This
authority, however, cannot be used to restrict the use of contaminated ground water.

A. Deed Notice

1. A deed notice is required for hazardous wastes remaining on-site after closure in
accordance with 40 CFR 264.119 and 265.119 and Title 128 — Nebraska
Hazardous Waste Regulations, Chapter 21 and 22.

2. A deed notice is required for closed solid waste disposal areas in accordance
with Title 132 — Integrated Solid Waste Management Regulations, Chapter 3.

B. Environmental Covenant

1. An environmental covenant pursuant to the Nebraska Uniform Covenants Act
Neb. Rev. Stat. §76-2601 to 76-2613 may be used for a site, that upon
completion of the cleanup action, is not suitable for unrestricted land use.

GROUND WATER TREATMENT
A. Air Stripping

1. Depending on the size of the unit and the potential to emit criteria pollutants
and/or toxic or hazardous pollutants, a pre-construction review and permit may
be required under Title 129 - Nebraska Air Quality Regulations, specifically,
Chapter 17, Section 001. Potential to emit is defined in Title 129, Chapter 1, as
the maximum capacity of a stationary source to emit a pollutant under its
physical and operational design.

2. Best Available Control Technology (BACT) is required if the emissions unit has
a potential to emit equal to or more than 2 1/2 tons/year of any hazardous air
pollutant or an aggregate of 10 tons/year of hazardous air pollutants. See Title
129, Chapter 27, 002. It must be utilized continuously while the emissions unit
is operating.
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3.

Depending on the potential to emit, a Class I or Class II operating permit may be
required. See specifically Title 129, Chapter 5 for determining applicability.

If the emissions unit meets the threshold limits for construction/operating
permits, annual emissions must be reported if requested by the Department. See
Title 129, Chapter 6.

A risk analysis may be required on a case-by-case basis.

If activated carbon is used as an air emission control, the spent carbon may be
required to be handled as a hazardous waste in accordance with Title 128
requirements (see B below).

B. Carbon Adsorption, Ion Exchange, and Granular Media Filtration

1.

The spent carbon, ion-exchange resin, and granular media meet the definition of
solid waste in Title 128 — Nebraska Hazardous Waste Regulations, Chapter 2.

A hazardous waste determination must be made in accordance with Title 128,
Chapter 4, 002.

If material is a hazardous waste, it must be handled in accordance with all
hazardous waste management requirements in Title 128, Chapters 8, 9, and 10.

If material is hazardous waste, it must be disposed of in a permitted TSD facility
as required under Title 128, Chapters 8, 9, and 10. However, generators subject
to the requirements of Chapter 8 (conditionally exempt small quantity generator)
have disposal options. The transporter must comply with the requirements of
Title 128, Chapter 11.

If the generator intends to store the hazardous waste for more than 90 days
(more than 180 days for small quantity generators; or more than 270 days if a
small quantity generator must transport the waste, or offer the waste for
transportation over a distance of 200 miles or more) or intends to treat said waste
on-site, the requirements of Title 128, Chapters 12 through 15, 21, and 22 apply.

If the generator is also acting as the transporter, then it must follow the
transporter requirements found in Title 128, Chapter 11.

If the material is not a hazardous waste, it may be a special waste as defined in
Title 132 - Integrated Solid Waste Management Regulations, Chapter 1 and the
generator must follow the requirements of Title 132, Chapter 13, and may only
be disposed at a licensed landfill which is operated and maintained in
compliance with Department regulations and that is approved to accept special
waste. Department and landfill approval are required.

Air permits may also be required for carbon regeneration or reactivation
depending on potential to emit (construction and/or operating permits - see Title
129, Nebraska Air Quality Regulations.

C. Flocculation/Sedimentation, Reverse Osmosis, Enhanced Oxidation, and
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Chemical Precipitation

1. Flocculation and sedimentation, reverse osmosis, enhanced oxidation, and
precipitation are wastewater treatment processes for which submission and
review of plans and specifications and a construction permit are required under
Title 123 - Rules and Regulations for Design, Operation and Maintenance of
Wastewater Treatment Works.

2. The sludge generated from these processes would be a solid waste under Title
128 - Nebraska Hazardous Waste Regulations, Chapter 2. For other
requirements applicable to the sludge, see B. 2 through 8 above.

D. Aerobic and/or Anaerobic Biological Treatment

1. The Nebraska Department of Agriculture regulates certain plant/pest treatments.
We would recommend that you contact the Department of Agriculture if this
alternative is considered. The Department of Agriculture may also suggest a
contact at the federal level, the USDA-APHIS (United States Department of
Agriculture - Animal Plant Health Inspection Service).

2. Ifinjection of substances or nutrients is contemplated, Title 122 - Regulations
for Underground Injections and Mineral Production Wells is applicable.

3. Ifland application is contemplated, Title 132 - Integrated Solid Waste
Management Regulations, Chapter 13, regarding special waste, would apply.

E. On-Site Treatment

On-site treatment of those wastes that are determined to be hazardous would have to be
conducted in a tank or container meeting requirements of 40 CFR 264, Subparts I and J.
The treated wastes must then comply with the LDR requirements of Title 128 - Nebraska
Hazardous Waste Regulations, Chapter 20.

F. Discharge of Water

Any surface discharge of contaminated or treated water is subject to the requirements of
Title 119 - Rules and Regulations Pertaining to the Issuance of Permits under the Discharge
Elimination System, and Title 117 - Nebraska Surface Water Quality Standards. Any
reinjection of contaminated water or treated water is subject to the requirements of Title 122
- Rules and Regulations for Underground Injections and Mineral Production Wells and Title
118 - Ground Water Quality Standards and Use Classification.

G. Infiltration/Reinjection

Infiltration and reinjection would require a UIC permit or review under Title 122 -
Regulations for Underground Injections and Mineral Production Wells or review of plans
and specifications under Title 123 - Rules and Regulations for Design, Operation and
Maintenance of Wastewater Treatment Works. This would also require an NPDES permit
under Title 119 - Rules and Regulations Pertaining to the Issuance of Permits under the
Discharge Elimination System based on the potential impact to ground water.
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CLOSURE/POST-CLOSURE

The closure and post-closure requirements found in 40 C.F.R. Part 264 or Part 265 as
incorporated by reference in Title 128 - Nebraska Hazardous Waste Regulations, Chapters 21
and 22 and Title 132 - Integrated Solid Waste Management Regulations, Chapter 3 are
applicable or relevant and appropriate requirements.

FINANCIAL ASSURANCE

The financial assurance requirements found in 40 C.F.R. Part 264 or Part 265 as incorporated
by reference in Title 128 - Nebraska Hazardous Waste Regulations, Chapters 21 and 22 and
Title 132 - Integrated Solid Waste Management Regulations, Chapter 8 are applicable or
relevant and appropriate requirements.

PRACTICE OF GEOLOGY

Anyone practicing geology in the State must be a Professional Geologist (PG), or under the
direction of a PG, pursuant to the Geologists Regulation Act, Neb. Rev. Stat. §81-3501 to 81-
3541 and Title 171 — Nebraska Board of Geologists, Chapter 3.

Contaminant-specific ARARs

SURFACE WATER QUALITY STANDARDS

Title 117 - Nebraska Surface Water Quality Standards, Chapter 4 establishes the water quality
standards applicable to surface waters in the State of Nebraska.

GROUND WATER QUALITY STANDARDS

State ground water quality standards are established in Title 118 - Ground Water Quality
Standards and Use Classification. Chapters by chapter description of substantive Title 118
requirements are provided below. When citing Title 118 as an ARAR, either all chapters
identified below must be included or the following general language be used: “The narrative
and numerical requirements of Title 118 are relevant and appropriate to the ground water at the
site.”

A. Intent and Applicability of Standards and Classifications

Title 118 - Ground Water Quality Standards and Use Classification, Chapter 2 states that
groundwater standards and ground water classification apply to all ground waters of the
state except within an aquifer or part of an aquifer that has been exempted by the Nebraska
Oil and Gas Commission or by the Department. In addition, this chapter states that while
the numeric standards, maximum contaminant levels (MCLs), apply to all ground waters,
the standards applicable to releases to ground water are developed in accordance with
Chapter 10 which in turn refers to the Remedial Action Protocol, Appendix A. Application
of the protocol may result in a cleanup standard that is less stringent than the numeric
standard after consideration of various other factors. Particularly, where there is no
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demonstrated risk to public health or the environment, the protocol may result in an
alternate cleanup level that is higher than a MCL.

B. Antidegradation Clause

Title 118 - Ground Water Quality Standards and Use Classification, Chapter 3, directs the
Department to protect and maintain the quality of the state’s ground water and to achieve
MCLs whenever attainable. In addition, this chapter states that any ground water whose
existing quality is better than the MCLs must be maintained at the higher quality. In select
cases the Department may choose, after notice and hearing, to allow degradation of such
high quality ground water where justified as a result of necessary and widespread economic
or social development; provided however, that in no event may degradation of ground water
quality interfere with or become injurious to existing water uses.

C. Narrative and Numerical Standards

Title 118 - Ground Water Quality Standards and Use Classification, Chapter 4, establishes
narrative and numerical standards for contaminants introduced to ground water either
directly or indirectly by human activity. This chapter enumerates the MCLs that have been
adopted. These MCLs apply to ground water in the aquifer. The MCLs are more stringent
than and distinguishable from MCLs established under the respective federal and state
drinking water acts that only apply MCLs at the tap. Note that if the background level of a
parameter is greater than the MCL, the background level shall be used. In addition, it is
likely that any surface water discharge limits would be based on ground water quality
standards because of the conjunctive relationship of ground water and surface water.

D. Ground Water Classification

Title 118 - Ground Water Quality Standards and Use Classification, Chapter 7 assigns a
ground water classification (GA, GB, or GC) to all ground water in the state based on
existing or potential use as either a public or private drinking water supply. The ground
water classification, in turn, is used as basis for assigning a remedial action classification
under the protocol based on the existing use of the ground water prior to the release.

E. Remedial Action Provisions for Point Source Ground Water Pollution
Occurrences

Title 118 - Ground Water Quality Standards and Use Classification, Chapter 10 states that
when a point source pollution event (except for petroleum releases) has caused or will
cause, in the Department's judgment, ground water pollution, the Ground Water Remedial
Action Protocol found in Appendix A shall apply. This chapter is key in allowing the
department to consider other information in addressing a release of pollutants and
establishing cleanup levels under the protocol. Ground water pollution that cannot be tied
to a release, for example, nonpoint pollution, is not addressed by the protocol.

F. Ground Water Remedial Action Protocol

Title 118, - Ground Water Quality Standards and Use Classification, Appendix A - Ground
Water Remedial Action Protocol, establishes a procedure for determining the needed action
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for ground water pollution occurrences. The protocol admittedly contains both substantive
and procedural requirements. The substantive requirements are determined on a site-
specific basis, including assigning a remedial action classification (RAC), which is a
primary step in establishing a cleanup level. Identification of remedial action objectives,
submittal of a remedial action work plan, and implementation of a selected remedial action
are comparable to CERCLA, but likewise necessary preliminary steps in determining the
final cleanup level. In general, the department has recognized the following remedial action
objectives encompassed in Title 118:

a) Restore the aquifer to maximum contaminant levels within a reasonable
timeframe (up to 20 years),

b) Prevent further degradation of the ground water, and

c) Prevent further contaminant migration in the ground water.

Under Title 118, a Remedial Action Classification (RAC) of "1" is assigned automatically
any time a public or private drinking water supply has been contaminated. Minimum
requirements imposed upon the responsible party in a RAC-1 area include the cleanup of
readily removable contaminants. Mitigation may also be required. If additional cleanup is
not required, the remaining contaminated ground water will be managed and monitored to
prevent any further damage. Preliminary cleanup levels in RAC-1 areas are typically
maximum contaminant levels (MCLs). If an MCL has not been established for a particular
contaminant, the Department can consider EPA's Ambient Water Quality Criteria, Health
Adpvisories, Nebraska Voluntary Cleanup Program Guidance remediation goals for ground
water, and other documents in setting the preliminary cleanup level. The level will be set at
the concentration which is estimated to result in a 1 x 10" excess cancer risk or the
laboratory detection limit, if higher and within an acceptable range. The protocol does
allow for the development and consideration of alternate cleanup levels based on
technological or economic reasons. The timeframe for any required corrective action is
established, subject to appeal with adequate justification, as the period of potential exposure
in the absence of any remedial action or 20 years, whichever timeframe is less.

DRINKING WATER STANDARDS

The Nebraska Safe Drinking Water Act, Neb. Rev. Stat. §71-5301 et seq. and Title 179 —
Public Water Systems, Chapter 2, Regulations Governing Public Water Supply Systems,
establish drinking water standards (maximum contaminant levels), monitoring standards, and
other treatment requirements for public water supply (Nebraska Health and Human Services
System).

AIR QUALITY STANDARDS

If any treatment unit has a potential to emit equal to or more than two and one-half tons per
year of any hazardous air pollutant or an aggregate of ten tons per year of hazardous air
pollutants, Title 129 - Nebraska Air Quality Regulations requires a pre-construction review and
use of Best Available Control Technology (BACT), establishes air quality standards, and
requires construction and operating permits for various operations and processes emitting
contaminants to the air.
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Location-specific ARARs (not already covered above)
FLOODPLAIN MANAGEMENT

The Flood Plain Management Act, Neb. Rev. Stat. §31-1001 to §31-1023, and Title 258 - Rules
Governing Flood Plain Management, governs certain activities occurring in flood plains
(Department of Natural Resources).

ENDANGERED AND THREATENED SPECIES

The Nebraska Nongame and Endangered Species Act, Neb. Rev. Stat. §37-801 to §37-811 (re-
codified in 1998), and Title 163 — Nebraska Game and Parks Commission, Chapter 4 - Wildlife
Regulations, Section 012, require consultation with the Nebraska Game and Parks Commission
regarding actions which may affect threatened or endangered species and their critical habitat
(Nebraska Game and Parks Commission).
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STATE OF NEBRASKA
APPLICABLE OR RELEVANT AND APPROPRIATE REQUIREMENTS (ARARs)
CONTAMINATED SOIL

Introduction

Section 121(d)(2) of CERCLA, 42 U.S.C. §9621(d)(2), requires that cleanup actions conducted
under CERCLA achieve a degree or level of cleanup which, at a minimum, attains “any standard,
requirement, criteria or limitation under any Federal environmental law . . . or any promulgated
standard, requirement, criteria, or limitation under a State environmental or facility siting law that
is more stringent than any Federal standard [which] is legally applicable to the hazardous substance
or pollutant or contaminant concerned or is relevant and appropriate under the circumstances of the
release or threatened release of such hazardous substance or pollutant or contaminant . . . .”

The standards, requirements, criteria, or limitations identified pursuant to this section are
commonly referred to as “applicable or relevant and appropriate requirements” or ARARs. The
National Contingency Plan, specifically 40 C.F.R. §300.430(f)(1), requires remedial actions
selected in a Record of Decision under CERCLA, to attain ARARs.

ARARs may be either “applicable” requirements or “relevant and appropriate” requirements.
Compliance with both is equally mandated by section 121(d)(2) of CERCLA. Applicable
requirements are those standards, requirements, criteria, or limitations promulgated under Federal
environmental or State environmental or facility siting laws that specifically address a hazardous
substance, pollutant, contaminant, remedial action, location, or other circumstance found at a
CERCLA site. Relevant and appropriate requirements, on the other hand, are those standards,
requirements, criteria, or limitations promulgated under Federal environmental or State
environmental or facility siting laws that, while not directly applicable, address problems or
situations sufficiently similar to those encountered at the CERCLA site to warrant their required
use at the CERCLA site.

Factors which may be considered in determining ARARs are set out in 40 C.F.R. §300.400(g)(2).
Included are the following: (1) the purpose of the requirements and the purpose of the CERCLA
action, (2) the medium and substances regulated by the requirement and the medium and
substances at the CERCLA site, (3) the actions or activities regulated by the requirement and the
remedial action contemplated at the site, and (4) the potential use of resources affected by the
requirement and the use or potential use of the affected resource at the CERCLA site.

ARARs are divided into three types of requirements: contaminant-specific, location-specific, and
action-specific. Contaminant-specific requirements are usually health- or risk-based numerical
values or methodologies which, when applied to the site conditions, result in the establishment of
numerical values. These values establish the acceptable amount or concentration of a contaminant
that may be found in, or discharged to, the environment. Location-specific requirements are
restrictions placed on the concentration of hazardous substances or the conduct of activities solely
because they occur in special locations. Action-specific requirements are usually technology- or
activity-based requirements or limitations on actions taken with respect to hazardous substances or
contaminants.

The description of State ARARs which follows includes a brief description. The State of Nebraska
reserves the right to modify, change, or supplement these ARARs at any time, based on new or
more detailed information, or the enactment or promulgation of new requirements.
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Action-Specific ARARs

A. Air Quality Standards

If any treatment unit has a potential to emit equal to or more than two and one-half tons per
year of any hazardous air pollutant or an aggregate of ten tons per year of hazardous air
pollutants, Title 129 - Nebraska Air Quality Regulations requires a pre-construction review
and use of Best Available Control Technology (BACT), establishes air quality standards,
and requires construction and operating permits for various operations and processes
emitting contaminants to the air.

B. Soils Excavation and Removal

1.

Soil excavated and removed with the intent of disposal meets the definition of
solid waste in Title 128 - Nebraska Hazardous Waste Regulations, Chapter 4.

A hazardous waste determination must be made in accordance with Title 128,
Chapter 4, 002.

If material is a hazardous waste, it must be handled in accordance with all
hazardous waste management requirements in Title 128, Chapters 8, 9, and 10.

If the generator is also acting as the transporter, then it must follow the
transporter requirements found in Title 128, Chapter 11.

If the generator intends to store the hazardous waste for more than 90 days
(more than 180 days for small quantity generators; or more than 270 days if a
small quantity generator must transport the waste, or offer the waste for
transportation over a distance of 200 miles or more) or intends to treat said
waste on-site, the requirements of Title 128, Chapters 12 through 15, 21, and 22

apply.

If the material is not a hazardous waste, it may be a special waste as defined in
Title 132 - Integrated Solid Waste Management Regulations, Chapter 1 and the
generator must follow the requirements of Title 132, Chapter 13, and may only
be disposed at a licensed landfill which is operated and maintained in
compliance with Department regulations and that is approved to accept special
waste. Department and landfill approval required.

If sumps are necessary during excavation to dewater, the water to be discharged
either to the surface of the ground or a stream, then a permit and/or discharge
limits must be obtained from the Department in accordance with Title 119 -
Rules and Regulations Pertaining to the Issuance of Permits under the Discharge
Elimination System and Title 117 - Nebraska Surface Water Quality Standards.
If the water is to be reinjected, it must be done in accordance with Title 122 -
Regulations for Underground Injections and Mineral Production Wells.

If the material which caused the contamination was a hazardous waste then the
closure and post-closure requirements of 40 C.F.R. Part 264 or Part 265, Subpart
G, as incorporated by reference in Title 128, Chapters 21 and 22 are applicable.
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C. Disposal at Commercial Landfill

1. If material is hazardous waste, it must be disposed of in a permitted TSD facility
as required under Title 128 - Nebraska Hazardous Waste Regulations, Chapters
8,9, and 10. However, generators subject to the requirements of Chapter 8
(conditionally exempt small quantity generator) have disposal options. The
transporter must comply with the requirements of Title 128, Chapter 11.

2. If material is not a hazardous waste then it is a special waste, and it may only be
disposed at a licensed landfill in accordance with Title 132 - Integrated Solid
Waste Management Regulations, Chapter 13.

CLOSURE/POST-CLOSURE

The closure and post-closure requirements found in 40 C.F.R. Part 264 or Part 265 as
incorporated by reference in Title 128 - Nebraska Hazardous Waste Regulations, Chapters 21
and 22 and Title 132 - Integrated Solid Waste Management Regulations, Chapter 3 are
applicable or relevant and appropriate requirements.

FINANCIAL ASSURANCE

The financial assurance requirements found in 40 C.F.R. Part 264 or Part 265 as incorporated
by reference in Title 128 - Nebraska Hazardous Waste Regulations, Chapters 21 and 22 and
Title 132 - Integrated Solid Waste Management Regulations, Chapter 8 are applicable or
relevant and appropriate requirements.

PRACTICE OF GEOLOGY

Anyone practicing geology in the State must be a Professional Geologist (PG), or under the
direction of a PG, pursuant to the Geologists Regulation Act, Neb. Rev. Stat. §81-3501 to 81-
3541 and Title 171 — Nebraska Board of Geologists, Chapter 3.

INSTITUTIONAL CONTROLS

Institutional controls are generally land use restrictions designed to restrict access, future use,
and interference with a selected remedy for a contaminated area. They are typically methods to
manage risk and do not eliminate risk entirely. The Nebraska Uniform Covenants Act was
passed in March 2005, Neb. Rev. Stat. §76-2601 to 76-2613. The Uniform Environmental
Covenants Act provides a clear mechanism to create, enforce, modify and terminate
environmental covenants to control the use of contaminated property and permit safe re-use of
that property. The Department has created a model covenant pursuant to the Act to assist in the
preparation of an environmental covenant.

A. Deed Notice

1. A deed notice is required for hazardous wastes remaining on-site after closure in
accordance with 40 CFR 264.119 and 265.119 and Title 128 — Nebraska
Hazardous Waste Regulations, Chapter 21 and 22.

2. A deed notice is required for closed solid waste disposal areas in accordance
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with Title 132 — Integrated Solid Waste Management Regulations, Chapter 3.

B. Environmental Covenant

1. An environmental covenant pursuant to the Nebraska Uniform Covenants Act
Neb. Rev. Stat. §76-2601 to 76-2613 may be used for a site, that upon
completion of the cleanup action, is not suitable for unrestricted land use.

Contaminant-specific ARARs
A. Soil Standards

There are no cleanup levels applicable to soil excavation. However, remediation goals
(RGs) are provided in the Nebraska Voluntary Cleanup Program Guidance. NDEE does not
recommend a specific method of remediation, but will review proposals from the
Responsible Party and approve or deny their Remedial Action Plan.

B. Surface Water Quality Standards

Title 117 - Nebraska Surface Water Quality Standards establishes the water quality
standards applicable to surface waters in the State of Nebraska, including wetlands.

Location-specific ARARs (not already covered above)
FLOODPLAIN MANAGEMENT

The Flood Plain Management Act, Neb. Rev. Stat. §31-1001 et seq., and Title 258 - Rules
Governing Flood Plain Management, govern certain activities occurring in flood plains
(Department of Natural Resources).

ENDANGERED AND THREATENED SPECIES

The Nebraska Nongame and Endangered Species Act, Neb. Rev. Stat. §37-801 to §37-811 (re-
codified in 1998), and Title 163, Chapter 4, 012, require consultation with the Nebraska Game
and Parks Commission regarding actions which may affect threatened or endangered species
and their critical habitat (Nebraska Game and Parks Commission).

Additional Requirements
CERCLA OFFSITE RULE

Although the CERCLA Offsite Rule is not a State of Nebraska ARAR, complying with the
provisions of the Offsite Rule does require EPA coordination with NDEE. Therefore, in the
event that a remedial action will result in the generation of a solid waste, and the waste is
destined for disposal or treatment at a facility other than the regulated clean up site, the
destination facility must be approved by EPA in accordance with 40 CFR part 300.440. The
EPA project manager should contact NDEE to coordinate the evaluation of the disposal facility
and collect the information necessary for NDEE to notify the public.



